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INTERIM DECISION

Al Under section 290(2) of the Resource Management Act 1991 the Environment
Court amends the decision by the North Shore City Council in relation to Plan
- Change 6 to its operative district plan by:

- (1) allowing in part the Appeal ENV-2006-AK1.-894 by Long Bay-Okura
Great Park Society Incorporated but otherwise refusing the relief sought;
(2) allowing in part Appeal ENV-2006-AKL-901 by Auckland Regional
Council but otherwise refusing the relief sought;
3) allowing in part Appeal ENV-2006-AKL-902 by Landco Limited but

otherwise refusing the relief sought.

B: Appeal ENV-2006-AKL-903 by S B and L A Singleton is adjourned for further

submissions and evidence.

Under section 290(2) of the Resource Management Act the Environment Cowrt
amends the North Shore City Council’s decision to which the appeals relate as

stated in the reasons for this Decision;
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Pursuant to section 293 of the RMA, the Court directs that the NSCC:

ey

2)

€y

(4)

consult with Landco and the other parties and submit to the Court:

ta) a draft structure plan Land Use Strategy map giving effect to the
findings and judgements in this Interim Decision by 30 November
2008; '

(b) a final version of the Land Use Strategy (17B.1.3) and the Land Use-
Strategy map by 31 March 2009; ' '

if agreement between the parties cannot be teached on the Land Use

Strategy and final Land Use Strategy map, then leave is reserved to the

parties to refer any outstanding issues — including any issue about the

functionality of the Strategy and implementing map — to the Court, so long

as the issue does not attempt to breach the spirit and intent of this Interim

Decision; . :

after completion of step (1) and, if necessary step (2), the NSCC is to

further consult with Landco and the other parties about amending the

balance of Plan Change 6 in accordance with:

(a) - the spirit and intent of this Interim Decision;

(b) the Land Use Sﬁategy and Land Use Strategy map resolved under (1)
and (2) above; |

(¢} Part5 of this decision;

if agreement cannot be reached uﬁder (3) leave is reserved to apply to the

Court for a hearing in respect of those matters.

Leave is reserved:

(1)

@)

to any party to apply for a conference in respect of outstanding issues with
respect fo the Upper Valley;

to any party to apply for further or other directions in case:

(a). the Court has overlooked anything; or

"(b) atimetable needs to be changed.

Costs are reserved.

REASONS FOR DECISION
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0.0 Introduction

0.1 The issue: urban development behind Long Bay

[1] Tﬁe ultimate issues in these proceedings are how much urban development is
sustainable behind Long Bay and Grannie’s Bay within the North Shore City, and what
form should that development take? '

[21  Long Bay and the two smaller bays — Grannie’s Bay and Pohutukawa Bay —
north of it are at the northern end of North Shore City — which ends immediately
beyond Pohutukawa Bay at Piripiri Point. The popular Long Bay Regiohgl Park —on a




9
peak summer day it attracts up to 15,000 people! — starts beyond the urban area of
Torbay which is the current limit of residential development along the coast of Noith

Shore City.

[3]  These proceedings are about the management of subdivision and land uses in an
area of 360 hectares comprising the Long Bay Structure Plan Area (“LBSPA”)
immediately north of Torbay and inland from the Long Bay Regional Park. The

structure plan area includes:

(1) almost all of the catchment of Vaughaﬁs Stream — a large stream which
flows into a wetland behind the parkland flats of Long Bay,
(2) a small part of the catchmerit | of the Awaruku Stream where it runs
" northeast from the built-up hinterland of Torbay; and
(3) very small areas of the head of two watersheds draining into Grannie’s Bay
and, further north, Pohutukawa Béy respectively,

[4]  To assist understanding of the topography and grodﬁdcover of the LBSPA we
attach marked “A” (a copy of a map prepared by Dr D A Kettle?). The legend on that
map identifies various features, including numbering of the tributaries to the main
stream (V aughans Stream) running through the ILBSPA, and its catchment boundaries.
‘The map also shows that the last few hundred meires of Awaruku Stream before it joins
the sea, and its four tribufaries ﬁom the north are all in the southeastern corner of the

LBSPA.

51 Using that information we have identified the following areas so that we can

refer to them separately:

s “Awaruku Ridge” is the area east of Long Bay College which:
()  is contained within parallel lines about 100 metres apart and either side
of the catchment line between Awaruku Stream and Vaughans Stream _
but

! Mr N Olsen, evidence-in-chief para 5.6 [Environment Court document 57).
2 Pr D A Kettle, evidence-in-chief ex DK07 [Environment Court document 121,
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(ii)  excludes the steep scarp or toe at its seaward end;

-« Awaruku Headland” is the toe of Awaruku Ridge facing the sea;

“Awaruku Slopes” is the area south of Awaruku Ridge but within the LBSP
area and includes the bed of the Awaruku Stream;

“Vaughans Slopes South” is the area south of Vaughans Stream rising to the
Awaruku Ridge and east of Stream 3;

*“Vaughans Flats” is the area of Vaughans Stream that floods in the 100 year
ARI flood and includes part of the Vaughans Stream’s estuary upstream of
the Regional Park boundary; | '

“Homestead Spur” is the north-south running spur to the east of Stream 0;
“Grannie’s Ridge” is at the head of Homestead Spur and streams O and 1A -
and divides the Grannie’s Bay catchment from those tributaries of Vaughans
Stream; _

“Piripiri Point Ridge™ runs north along the main ridge between the Okura and
Grannie’s Bay Catchme‘nts‘; | |

“Vaughans Slopes (North)” is the area east of stream 6 between Vaughans
Stream and Vaughans Road; ,

“Vaughans Road Ridge” is the ridge starting at the intersection of that road
and Okura River Road and running east to the end of the present formed
Vaughans Road (which is the point where Piripiri Ridge branches to the
north, and Grannie’s Ridge rises slight to the east and then falls to the sea). |
the “Glenvar Slopes” is the area south of Vémghans Stream and within the
catchment of Streams 3 and 9 and ifs tributaries 94, 9B and 9C;

the “Upper Valley” is all remaining land within the LBSPA.

The history of NSCC’s Proposed Long Bay Structure Plan
A proposed district plan under the Resource Management Act 1991 (“the Act™)

or “the RMA™) was publicly notified by the North Shore City Council (“NSCC”) and on
28 June 2002 it became partly operative. Because the “Residential Expansion™ zoning
and map of the LBSPA had not become operative the Council notified the new LBSPA

provisions as a hybrid Proposed Variation 66/Plan Change 6 on 20 May 2004. Variation
66 and Plan Change 6 proposed to add two new sections (Chapters) 9A and 17B —

iﬁcluding a strategy and various consequential objectives, policies and methods, and 4
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maps, for the management of the LBSPA under the partially operative district plan. ‘As
the Residential Expahsion zoning became operative on 28 June 2007 the instrument

before this Court was a plan change only (Plan Change 6).

[71  Variation 66 and Plan Change 6 generated a very large number of submissions.

After a hearing of those submissions the City Council notified its decisions version (“the

Council’s structure plan” or “NSCC SP”) of the LBSP on 11 May 2006. A copy of the

NSCC’s now” proposed structure plan map is shown on annexure “B” to this decision.

[8] Two landowners within the LBSP area — Landco Limited, and Mr and Mrs$
Singleton — appealed to this Court. The Singleton appeal has been resolved by consent,

although any agreement is of course subject to the decisions in these proceedings.

[9] Landco, which owns about 178 hectées in the Structure Plan area, has put

forward its .own Long Bay Structure Plan (“the Landco Plan” or “LSP”) for

. consideration by the Court. A copy of Landco’s proposed structure plan map is also

sﬁom on the annexed plan marked “B”. Comparative versions of the proposed
strategies and consequential objectives, policies and ‘methods of the NSCC SP and LSP

as at July 2007 were given to us in a yellow booklet’. All our references will be to

- those versions of the two structure plans.

[10] Two other appellants, the Long Bay-Okura Great Park Society Incorporated
(“the Long Bay Society”) and the Auckland Regional Council (“the ARC”), do not
oppose a structure plan for Long Bay but are concerned both with aspects of the NSCSP
as approved by the NSCC decision, and even more with the Landco SP.

[11] Three section 274 parties — the New Zealand Historic Places Trust, the Okura
Environmental Groﬁp (“the OEG™) and Ngati Whatua Nga Rima o Kaipara - appeared
at the hearing. ' ' '

NSCC SP (Fuly 2007 version) as shown on exhibit DM 18,
Environment Court decument 1A.
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[12] Before and dﬁring the hearing we read the evidence of 70 witnesses — most of
whom had at least two statements of evidence. Over the 23 days of the hearing we
heard cross-examination of over 60 experts and oral submissions which together resulted
in a further 2,025 pages of transcript. We also heard many more pages of (substantive)
written submissions. We have re-read most of the evidence and transcript (parts of it

several times) since the hearing. We have carried out two site inspections.

0.3 Instruments managing the Auckland Region’s resources for growth

0.31 The Metropolitan Urban Limit

[13] The question of whether there should be urban development of the Long Bay
area and if so, how much, has arisen because the LBSP area is within the Metropolitan
Urban Limits of Auckland. Outside that line. urban development is effectively

prohibited. Inside it urban development can be contemplated.

[14] The LBSP area was included within the Metropolitan Urban Limit by the
decision of the Environment Cowrt in 1996: Nowrth Shore City Council ‘and Others v
Auckland Regional Council’. In our view that decision is more subtle and circumscribed
than is generally realised. The fundamental issue for the Court in 1996 was whether
various environmental constraints made it inevitable that the land should not be used at
all for the purpose of urban development. The Court held that the land was not
necessarily required {6 be used for non-urban activities to achieve sustainable

management. The core of its decision, in our view, was the finding that®:

. we have not accepted that there would necessarily” be significant adverse effects of
urbanisation on the environment of the Long Bay coast, or on the marine life of the marine
reserves. We have found that ... the landscape quality and the likely effects on the environment
of urbanisation of the part of the land within the coastal catchment are not such as to indicate that

it should ﬁot be urbanised.

The Environment Court in 1996 was not deciding that all, much or even any of the Long
Bay land should be developed for urban purposes, but that such development should not
necessarily be precluded by placing the land outside the Metropolitan Urban Limit.

Decision A86/1996; [1997] NZRMA 59,
& Decision A86/1996; [1997] NZRMA 59 at 92,
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0.32 Variation 66 and Plan Change 6

151 The idea of Variation 66 and Plan Change 6 as notified in May 2004 was to
provide for about 4,000 people in 2,500 households. They were to be accommodated in
houses and abartments on urban or suburban or larger lots around a village centre and
‘green’ close to the sea. .Building on the input from all the othér experts the resource

managers/planners generally agreed on the following Zoning framework”:

ZONE ACTIVITY
Long Bay | zones Large-lot,

Long Bay 2 zones | Suburban.

Long Bay 3 zone | More intensive housing (detached, terraced and apartment housing). |

Long Bay 4 zone Apartrient development with non-residential activities at ground
- level nosgible,

Long Bay 5 zone Mixed use village centre.

Long Bay 6 zone Stormwater management

Long Bay 7 zone Historic Heritage

[16] The NSCC SP proposes seven new land use zones as shown on Attachment B to

this decision. Their purpose and proposed distribution are summarised as. follows:

Long Bay 1A and 1B Zones: are large lot residential zones with a minimum site

size of two hectares reducible to 2,500m? and 5,000m? respectively subject to the
adoption of environmental protection measures (bush protection, removal of
stock, weed and pest control, and avoidance of landform modiﬁcation), The
zones are generally applied to areas with land in'stability and slope constraints®,
The LB 1A zone is proposed predominantly in tb;e upper Valley fronting a
section of Vaughans Road and in the upper Valley in the vicinity of Glenvar
Road. The 1B Zone occupies a larger area in the upper, mid and lower
Vaughans Slopes extending in places to the flats. It is also proposed on parts of
the Glenvar and Awaruku Slopes.

Agreed statement 12 “Planning” Table 1 tEnviromnent Court document 6/12},
¢ Except for the LB 1B zone on the Vaughans Flats.
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Long Bay 2A and 2B Zones: are suburban residential zones where development
is expecfed to comprise 1 — 2 storey stand alone houses with 35% maximum site
coverage. LB 2A has a minimum lot size of 600m? in Stream Protection Area A
and a 500m” minimum/600m? average in Stream Protection Area B®. The Long
Bay 2B Zone has a minitnum lot size of 1,000m>. ‘The Long Bay 2A Zone is
applied to the Awaruku Ridée and Glenvar Slopes. The Long Bay 2B Zone
oceupies a smaller area in Stream Protection Area B on the Awaruku Ridge and

its south facing slopes.

Long Bay 3 Zone: provides for terraced housing and some stand-alone dwellings

on small lots with an average density of one unit per 250 - 350m?, or average lot
sizes between 240 - 280m%. Development is allowed for on either an individual
lot basis or comprehensively on sites of 1,500m? plus. The zone is applied to a
section of the lower Vaughans Slopes in the lower Valley across the stream from

the proposed Village Centre and in a crescent around the Centre. .

Long Bay 4 Zone: provides for higher density apartments, up to 4 storeys and at

an average denéity of one unit per 150m*. Unobtrusive non-residential activities
are allowed for at ground level, such as workplaces. The zone is applied to the
lower Vaughans Slopes opposite the Village Centre [adjoining the LB 3 Zone]

and adjacent to the Centre.'

Long Bay 5 Zone: provides for a Village Centre‘fo meet the day-to-day needs of
résidents. Development is to “address” the street and adjacent reserve areas with
a range of activities allowed for, including apartments and compatible mixed
uses. The Zone is applied to an area in the lower Vaughans Valley on the

southern side of the stream.

Long Bay 6 Zone: provides for stormwater management having regard to water

quality, ecologiéal and open space values, It applies to the floodplains of the

Vaughans and Awaruku Streams, in their lower catchiments.

‘Stream Protection Areas’ are explained in the next paragraph.
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Long Bay 7 Zone: has the purpose of protecting the “historic heritage landscape™
at the eéstern end of the Awarukn Ridge overlooking the Long Bay Regional
Park, No minimum site area is specified. Development is to proceed in
accordance with a comprehensive developnient plan, which is to incorporate an
historic heritage management plaﬁ for the Zone’s [heritage] resources. Within
this zone any building is a discretionary activity with the discretion focussed on

mitigating damage to the historic herifage.

[17] Other provisions central to a preliminary understanding of the NSCC SP’s

provisions are:

(D 'Landécépe Protection Areas {LPA]. Three categories of LPA “overlay”
‘ vegetéted areas/areas suitable for re-vegetation, steep gullies and
waterways identified as worthy of protectibn for landscape, ecological,
stormwater and land s‘_fab_iality purpc_;sesm. Upon subdivision, identified
areas are required to be protected permanently and generally to remain free
of development. Three LPA sub-categories are proposed -each having

additional, specific requirements:

e The LP {Conservation) Area includes land “generally covered in
existing vegetation and/or which has been identified as an area in
which no development may occur”, The sub-category covers land on
the lower slopes of the Vaughans Stream i its upper and middle
reaches, related gullies and the eastern end of the Awaruku Ridge.

o The LP (Ecological/Stonnwater)' Area includes land identified as
suitable for planting “to contribute to extending areas of native bush
in the SP area and to assist in the on-site mitigation of stormwater”
runoff. Such areas are to generally be kept free of development.
Planting is also to “reduce the dominance of buildings on the
landscape”. The sub-category covers land oﬁ the margins of the
Vaughans Stream, its tributaries, the Glenvar Slopes and lower
Awaruku Stream. |

1 NSCC SP Explanation and Reasons 9A.4.5.4,
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¢ The LP (Enhancement) Area includes relatively steep land not
generally suitable for development. . Its purpose is to provide a
landscaped backdrop to development in the adjacent LB 3 and 4
zones on the north side of the Vaughans Stream and to assist land
stability,

(2) Stormwater and sediment control. The structure plan takes an integrated

low impact design approach to stormwater mitigation with the emphasis, in
the first instance, on the reduction of volumes generated from sites by
reuse and increased previous areas, including the decompaction of soils
following earthworks'', More particularly, provision is made for a “full
stormwater treatment train” comprising primary features (for example, on-
site impervious surface controls, rain tanks, rain gardens and swales) and
catchment-wide facilities, such as treatment ponds/wetlands, which are
only fo be used as final forms of treatment®. The policies for the stream
protection areas are implemented by rules!® for on-site stormwater
management, that control impervious surfaces and prescribe mifigation

measures (rain tanks, design and other measures).

(3) Stream Protection Areas A and B. The NSCC structure plaﬁ divides the
LBSPA into two areas ‘A’ and ‘B’ as shown on attachment “B”.  The

concept is to have different levels of residential development and different
standards of, and methods for, managing sediment and stormwater in the
two areas.. In Stream Protection area ‘A’ which is the upper part of the
LBSPA new policies’* propose (inter alid) “to incorporate on-site
stormwater mitigation techniques that manage stormwater quality and
quantity and limit the quantity of stormwater run-off to pre-development
levels ..:.”. Development in Area A is fo retain streams and watercourses
in their natural state, and to provide riparian protection by various means

including building setbacks and replanting requirements'. “In the lower

NSCC SP9A.3.2.5,

NSCC 8P 9A:3.2,5 and 17B.6.1.10,
178.6.1.10.

Policies 9A.3.2(5} to (15).

Policy 9A.3.2.11.
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ipart” of the structure plan area — which we interpret as Stream Protection
Area B — a high standard of mitigation of run-off is to be achieved to avoid
adverse effects on water quality, ecological values and aesthetic values
through a mix of on-site and off-site measures'®, In Area B modification

of ephemeral tributaries is anticipated®’.

(4) Proposed and Preferred Roads, “Development should provide for® the
proposed roads shown on the NSCC SP™® viz:

s an extension of Beach Road ofcf Awaruku Ridge across thé
Vaughans Stream, and up to Vaughans Road;

s a linkage from Ashley -Avenue to the extended Beach Road;
and ' |

o the'creation of a new link from Glenvar Road past the prbposed
Village Centre to a new Regional Park entrance; .

"~ o preferred local road alignments are also shown; but council is
open to alternative alignments provided their primary purpose
of achieving a “high degree of per;neabilify” is acilieved; |

* also shown on the NSCC SP’s r‘oa:ding map is a mix of on- and

off-road footpaths and cycle-ways.

(5) Reserves. The structure plan shows reserves, being a mix of existing
(Ashley Avenue, Coveniry Way, the Regional Park and Piripiri Point) and
proposed facilities. The latter principally comprise “a main open space
spine through the middle of the SPA, mostly following Vaughans Stream,
linking the Regional Park ...” with the% upper catchment. This feature is to
be designed to integrate with the stormwater freatment measures in the LB

6 Zone in the lower Vaughans catchment. A “yillage green” (presumably

¥ Policy 9A3.2.7.
-7 Policy9A3.2,11.
' Ppolicy 9A.3.5.11,
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within the spine) is to be created in the vicinity of the Village Centre. All

dwellings are to be within 500m of local neighbourhood reserves”,

0.33  The Landco Structure Plan )
[18] ‘The Landco SP also utilises seven zones, which generally align with those in the
NSCC SP, although their disposition differs markedly in places. In summary, noting

salient differences, Landco SP proposes:

Long Bay 1A and 1B Zonmes: that allow for similar large lot residential

developinent. The 1A zone has a minimum lot size of 2,500 m® with legal
protection and re-vegetation required in areds subject to a Landscape Protection
Area overlay. There is no averaging provision in the 1A zone. The 1B zone has
both a 2,500 m* minimum site area and an averaging provision, which allows “1
site per 5,000 m* not shown as Landscape Protection (Conservation) Area” with
an additional requirement for legal profection and re-vegetation where an overlay
applies. The Landco SP differs from the NSCC plan in that the 1A and 1B zones
are applied to a markedly smaller area located in the upper Vaughans catchment

and on the north side of the Stream mid-catchment.

Long Bay 2A and 2B Zones: are similar suburban neighbourhood residential
zones to the NSCC’s but with provision for vgrioﬁs sub-zones [2A(1) and (ii) and
2B(@i) — (iii)] and different minima and averaging provisions. Their location
differs markedly frc_)nﬁ the NSCC SP in that the North Vaughans Slopes, more of
the Glenvar Slopes, Awaruku headland and south Awaruku Slopes are iﬂcluded

in the Zones.

Long Bay 3 Zone: is also an urban neighbourhood zone. It allows for similar
development to its council counterpart and generally in similar locations.

Primary differences are that:

We do not see neighbourhood reserves on the NSCC SP: Land Use Strategy map [Dréwing 13-R]
despite the Explanation and Reasons statement at pl9 of the Comparative Text that “they are
located so as to offer viewpoints” in various named directions.
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* On the south side of the Vaughans Stream, the zone extends finther to the
south of the proposed Village Centré; and .
s  Onp the north side of the Stream a larger area is zoned supplanting council’s
LB 4 (Urban Village) zone:

Long Bay 4 Zone: is an wban village zone intended primarily for

comprehensively developed apartment buildings of 3 ~ 4 storeys with a
minimum pre-construction lot size of 1,500m? It applies to a relatively large

area on three sides of the proposed Village Centre.

Long Bay-5 Zone: is essentially the same as the Council’s Village Centre zone
except that it occuples a larger area — 2.43 hectares (excluding roads) versus the

Council’s 0.87 hectares®,

Long Bav 6 Zone: differs from council’s LB 6 Zone in that it is both a

Recreation and Stormwater Management Zone, It also applies to a larger area

- and more diverse Iooations,'namely the lower — mid TVau,lgimns flats, the lower.
Awaruku catchment, two gullies on the north Vaughans Slopes, an area on the
Awaruku Ridge and parts of the Glenvar Slopes. The Landco SP explains that
the Zone “applies to key open spa'cé and overland flow paths in the SPA.
Accordingly [if] is intended to provide for recreation open space opportunities
and those works associated with stormwater control and freatment .
Subdivision within this zone is limited to the creation of reserves for recreation
purposes, drainage reserves ... and roads®. . Land vested s local purpose
recreafion reserve would contribute toWa;ds any financial contribution payable

for open space purposes but land vested for drainage reserve purposes would not.

Long Bay 7 Zone: differs friom the council’s LB 7.Zone in that it is both a
Recreation and Heritage Protection Zone. The zoning is applied to a markedly
smaller area than council’s LB 7; being limited to the very eastern end of the
Awaruku headland and a portion of the Ridge’s northern slopes. The area zoned

is viewed by Landco as having considerable ;Sublic value on account of its

Mr B J Smith, evidence-in-chief Annexure 7 [Environment Court document 791,
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heritage resources and proximity to the Regional Park. Accordingly “the zone
provides both recreational and heritage protection functions”. Opportunities for
subdivision are limited, and the area is to be retained as public open space with a
single community facility, Other features of the zone are objectives, policiés
and rules for Zone 7 which: '

. are ‘focused’ on the protection and ‘preservation of archaeological and’
cultural heritage;

. provide for a limited range of passive recreation activities;

. make the establishment of a ‘community facility’ which promotes heritége
values a limited discretionary activity;

e make residential development and other activities non-complying®',

[19]  Other provisions central to a preliminary understanding of the Landco SP

provisions are:

(1) Landscape Protection Areas: in a similar manner to the council Landco

proposes three LPA categories:
o LP (Conservation);
¢ LP (Enhancement); and

e ' Potential Landscape Enhancement Area:

The various areas are delineated on the Landco SP Map: Designations and |
Special Provisions. In very broad terms the Landco LPAs coincide with
those of the council. Where the structure plans depart is that Landco
proposes to define “significant” ecological values requiring protection and
enhancement as those features and characteﬁstics_listed in its Schedule 9A-
1 (which coincides with the Landscape Protection (Conservation) Area
overlay) and in its Schedule 9A-2 (which coincides with the Landscaﬁe
Protection (Enhancement) overlay). The Landco Potential Landscape
Enhancement Area applies to two relatively small areas west of the LB

primary school.

Y

Mr B J Smith, evidence-in-chief pp 50-51 [Environmeit Court document 79].
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(2) Sediment management:- While sediment control and’ stormwater
management are primarily issues for the ARC, to co-ordinate land use and
water management issues Landco’s evidence contained some useful
information on sedimentation issues during earthworking,  There are
relevant standards in the ARC publication TP 90 which Landco proposes to
comply with., We read evidence by Dr M F Larcombe for Landco that in

relation to:

¢ for contributing catchments of < than 0.1ha Landco would ‘typically’
use catch pits or silt fences™; _
e 0.1-0.3ha catchments ‘typically’ use decanting earth bunds™;

o for areas > 0.3ha Dr Larcombe wrote™ that:

the primary earthworks stormwater treatinent system to be used under the Landco
SP proposal is a TP 90 conipliant 3% pond [total volume of 300 m/ha of
_catchment], with a separate forebay and with chemical treatment of the stormwater

discharged into all ponds.

A link between construction sediment control and post-construction

stormwater management is that*>:

The Landco proposal requires, where practicable, the installation of ponds at the
locations of the permanent stormwater ponds, to provide additional stormwater

treatment during the earthworks period.

(3) Stormwater control: The Landco SP eschews NSCC’s express
commitment to a low impact design approach®®, Wetlands and ponds are
to be used as part of what the Landco SP describes as an “integrated

approach to stormwater management®” but for much of the SPA [see

.22
23

Dr M F Larcombe, evidence-in-chief para 4.12 [Environment Court document 33].
Dr M F Larcombe, evidence-in-chief para 4.12 [Environment Court document 333
Dr M F Larcombs, evidence-in-chief para 4.10 [Environment Court document 33].
Dr M F Larcombe, evidence-in-chief para 4.20 {Environment Court document 331,
Landco secks to delete NSCC 9A.3.2.5,
Landco SP 9A.3.2 explanation/reasons,
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below] ne on-site mitigation measures are required and development would
be able to rely on off-site measures in the form of public pondé/wetlandszs.

To this extent a more limited treatment train is afforded.

(4) Stream Protéction Areas 1 and 2: The Landco structure plan also proposes

to divide the LBSPA into two areas for the purpose of managing water
quality and quantity. In LB Stormwater Management Area 1 (the upper
catchment) “development is to incorporate on-site stormwater mitigation
techniques that manage stormwater quality and help limit the quantity of
stormwater run-off to pre-development levels”. “Pre—develoi)ment” is
defined in the same manner as in the NSCC SP. In the LB Stormwater
Management Area 2 (the lower part of the structure plan area) “a high
standard of mitigation of the stormwater generated from development is to
be achieved, so as to avoid significant adverse effects on ..... water quality,
ecoiogiéal values and aesthetic values” downstream of the discharge.
Such mitigation “is to involve off-site measufes” only. It is evident from
Attachment “B” that NSCC’s Area A incorporates a significantly larger
part of the north Vaughan Slopes (North) than the corresponding Landco
Area 1,

(5) Proposed Roads: Landco’s SP shows a generally similar Proposed Road
network to the NSCC SP. The Landco SP infrastructure map also shows a

mix of on- and off-road footpaths and cycle-ways.

(6) Reserves: Landco SP Map: Designations and Special Provisions shows
proposed reserves and potential reserve extensions. A number of exisiing
reserves are shown as proposed, which is puzzling, Otherwise, the
proposed reserves generally coincide with areas of land zoned LB 6
Recreaﬁon and Stormwater and LB 7 Recreation and Heritage Protection,
which as we have previously described, are to vest on subdivision as

various categories of reserve.

#  Landco SP 17B.6.1.10(3)(a).
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0.4 The four substantive steps towards a decisiori under the RMA

[20] The traditional fact/law/judgment division of civil cases inadequately describes.
the role of a local authority (or the Environment Court on apﬁeal) in relation to a district
or regional plan, a policy statement or a resource consent. We consider there are not

three but four general steps in most proceedings under the RMA:

(1) fact-finding;
(2) the statement of the applicable law;
(3) risk predictions: assessing the probabilities of adverse effects and their
| consequences;

(4) the overall assessment as to what better achieves the purpose of the RMA.

[21]  Steps (1), (2) and (4) are the traditional steps in legal decision-making, although
under the RMA. the fourth step involves more value judgements than Courts are usually
entrusted with, The extra step under the RMA — step (3) —~ will be considered separately
in this decision aﬁho_ugh it is usually subsumed in steps (1) or (4) without recognition of
either its importance or of its séparate characteristics. We consider that the assessment
of future effects — that is, establishing our best and most accurate belief of the
probability of each relevant alleged (future) effect and it consequences — is a separate

and very important step.

[22] Accordingly we generally follow tﬁe four steps identified in the previous
paragraph in the remaining parts of this decision: '

o the facts (Part 1);
e the I’c_lw (Part 2);
o predictions (Part 3)

» overall assessment (Parts 4 and 5).

In accordance with that scheme, we have largely confined the initial statement of
substantive legal issues to Part 2. There are some exceptions: first there are two
preliminary jurisdictional issues and one procedural issue which we deal with next in

this Part; secondly, in Part 1 (the facts) we need both to resolve various procedural




24

issues and to refer to some interpretative aspects of section 6 of the RMA; and finally
some procedural problems to do with the ‘standard of proof® of predictions are resolved
in Part 3 (predictions).

0.5  Jurisdictional issues

0.5I The Long Bay Society’s appeal

[23] Because many of the witnesses, and Landco in its submissions, tended to make
the issues look as if they were confined to a choice between the two structure plans, we
record that the Long Bay Society’s appeal was more wide-ranging than that. I

sought®™:

(a)  That the Structure Plan restricts any deveioﬁment within approximately 200 hectares of
undeveloped land adjacent to the Long Bay Regional Park (as shown in Appendix C) so
that it remains available to be designated as reserve, to form part of the Long Bay ~ Okura
Great Park; and

(b)  That development otherwise be résiricted s0 a5 to adequately safeguard visual amenities
enjoyed by visitors to the Long Bay Regional Park, from all viewing locations within the
park.

(6) That the known heritage sites be zoned coxriprehensively (rather than on an ad hoe, piece
meal basis) to fully protect the entire heritage landscape.

(d)  That no roading be permitted to cross or affect the wetlands of Viaughan’s Stream or
Awaruky Stream. |

(&) That development be restricted so as to adequately safeguard the water quality and

‘ ecosystems of the Long Bay — Okura Marine Reserve.

(fy  That the Awaruku -Stream and any other cregk flowing into thé Marine Reserve be
afforded the same level of restoration and on-going care as the Vaughan’s Stream.

(g)  Any consequential relief which may be required as a result of allowing this appeal.

() Such further or alternate relief as is appropriate in the circomstances.

We conclude that our jurisdiction is not restricted to consideration of the Council’s or
Landco’s structure plans, although there are limits fo how far we can go under

paragraphs (g) and (h) of the Society’s appeal without exceeding jurisdiction under Plan

- Change 6.

» Notice of Appeal dated 20 June 2006 by Long Bay-Okura Great Park Society Incorporated para 8.
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0.52 A supermarket?
[24] The second preliminary jurisdictional point is the NSCC’s argument that some of -
the evidence called for Landco — about the desirability of, and benefits from, a

supermarket*®

in the structure plan area — is irrelevant -because the Court has no
jurisdiction to consider providing for a supermarket, Dr Somerville referred to re Vivid

Holdings Limited! as establishirig that:

... any decision of the Council, or requested of the Environment Court in a reference, must be:
(a) fairly and reasonably within the generat scope of:

(i)  anoriginal submission®?; or .

(i)  the proposed plan as notified®™; or

(iii) somewhere in between™

provided that:

(b) the summary o_f the relevant submissions was fair and accurate and not misleading™.

He then submitted that neither the original NSCC SP nof the Landco submission ever
referred to a supermarket. As for the notified NSCC structure plan it provided for a
village centre in ifs Loné Bay 5 zone “to meet the‘déy-to—day needs of residents living in
the area”, a range of compatible activities so that a mixed use focal point is created, and

a maximum floor area of 200 m? for retail activities,

[25] Landeo’s submission on Plan Change 6 sought an ‘LB 4 Zone: Neighbourhood
Centre’ and related objectives and policies. Those objectives and policies for the Long
Bay 4 Zone: Neighbourhood Centre™ did not refer to a supermarket or even to large-
scale retailing. We accept, as Mr Galbraith QC fairly conceded in his opening®’ for
Landco, that: ‘

*  Raised Landco’s proposed rules 17B.5.1(b) and 17B.6.5.1(b).

1 [1999] NZRMA 467 at para (19). ,

2 Countdown Properties (Northlands) Limited v Dunedin City Council [1994] NZRMA 145; Royal
Forest and Bird Protection Society Incorporated v Southland District Councif [1997] NZRMA
408; Atkinson v Wellington Regional Council (W13/1999) is a recent example referred to by Mr
Todd, ; :

33 Telecom NZ Limited v Waikato District Council (A74/1997) atp. 4.

3 CBD Development Group v Timaru District Council (C43/1999).

5 Re An Application by Christehurch City Council (Montgomery Spur) (C71/1999),

3 This appears to have morphed into the LBS: Village Centre Zone.

7 Opening Submissions para 9.5.2 {Environment Court document 1].




26

The issue of a supermarket was not specifically raised in submissions or at the Council hearing
. but the option of including one was clearly not foreclosed by the planning provisions sought by

Landco.

[26] We were not referred to the notified summary of submissions so we are not able
to say whether it fairly and accurately stated or implied that a sopermarket was a

possibility.

[27] It may be irrelevant under the Vivid test, but we record that in the Council’s
decision version of Plan Change 6, the provisions relating to a village centre remained
the same, except for an amendment that increaéed the maximum gross floor area from
1200 m* to 500 m®. We were advised®® that the idea of a supermarket was raised only in
the evidenpe3 ? for the hearing of these proceedings, In fact Mr Tansley’s evidence® was

that “the gross floor area [of a supermarket] would probably need to exceed 2,500 m>”.

[28] It was proposed by Landco in its original submission that ‘initial built
development and establishment of activities in accordance with a Concept Plan prepared

for the entire LB 4 Zone’ be limited discretionary, Counsel for Landco informed uvs that

no maximum gross floor area was provided and no specific retail activities were listed in

its submission.

[29] We have thought about this carefully, but in the end decide we need fuller facts,
as well as argument, about thé process of notification before we can decide the
jurisdictional issue definitively. On the factual side we would have needed to see the
relevant page(s) of the summary of submissions to see whether readers of the summary
might be alerted to the scale inherent in Landco’s submission. On the law we would
have needed submissions on how to reconcile two High Court decisions: Shaw v Selwyn
District Council®”® and Clearwater Resort Limited v Christchurch City Council®. In the

circumstances we have decided not to resolve the jurisdictional issue, but reserve leave

38 NSCC’s opening submissions, paragraph 9.4 [Environment Court document 17.

"t The evidence of Mr P G Egerton, Mr M G C Tansley and Mr J T Baines for Landco.
® MrM G C Tansley, evidence-in-chief para 5.5.2 [Environment Court document 25].
1 [2001] NZRMA 399, _ _

2 HC, Chrisichurch AP 34/2002 and 35/2002, Wellington Young J, 14 March 2003.
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for further evidence and submissions if the parties consider it is necessary to have this
issue resolved in the light of our substantive determination. For the purposes of that
determination we will assume we have jurisdiction to consider evidence about a possible
supermarket within the LBSPA, Any jurisdictional limits on the size of its floor plan

- and activity status are matters we can resolve later (if necessary). -

0.6  Procedural issue: The requiréments of the RMA when preparing a district
plan

0.61 Introduction

[30] Because these proceedings are about a plan change we must first identify the
legal matters under which we must consider the evidence. Asa preliminary point we
record that the partics agreed that these appeals s_hould be resoived under the Resource
Management Act 1991 in its form prior to® the Resburce Management Amendment Act
2005 because Variation 66 and Plan Change 6 were notified prior to 9 August 2005 (the
. date that the 2005 Amendment came into‘ force). '

0.62  Listing the requirements |
[31] Counsel for Landco suggested that to identify the relevant considerations we

should apply the “tests’ in Eldamos Investments Limited v Gisborne District Council®™:

A, Anobjective in a District Plan is to be evaluated by the extent to which:
L it is the most appropriate way to achiéve the purpose of the Act (s 32(3)(a)); and
2. it assists-the territorial authority to carry out its functions in order to achieve the
purpose of the Act (s 72): and
3, it is in accordance with the provisions of Part 2 (s 74(1)).

B. A bolicy, rule, or other method in a District Plan is to be evaluated by whether:
1. it is the most appropriate way to achieve the objectiveé of the plan (s 32(3)(b)):
~and _
2, it assists the territorial authority to carry out its functions in order to achieve the
" purpose of the Act (s 72):
3. - (ifarule) it achieves the objectives andpolicies of the plan (s 76(1)(b)).

See section 131(1) of the Resource Management Amendment Act 2005,
W47/2005 at para 128,
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[32] Dr Somerville QC of counsel for the NSCC, submitted in closing that Eldamos

omits:

» The reguirement under section 75(2), as it was prior o its amendment in 2005, for the
district plan to give effect to any national policy statement or New Zealand coastal polcy
staternent, and not be inconsistent with any regional policy statement or regional plan for
any matter specified in section 30(1); |

e The evaluation under section 32 needing to take into account the matiers in section 32(4)(a)

and (b).

That may not be completely fair to the Court in Eldamos, since the most obvious reading’
of the quoted paragraph is that it is simply an attempt to restate the requirements of
section 32 of the Act. However, we accept that there is some unnecessary repetition in
subparagraphs 2 of each of the Eldamos tests; and that Eldamos omits the reference to
benefit/cost and risk analyses.  With respect that makes the Eldamos ‘tests’ rather
incomplete since everything else in section 32 is at best uninformative and merely states

one requirement of the fuller list of considerations in section 74.

[33] We have other conceriis with any purported application of Eldamos which
suggests (contrary to Eldamos itselfj that it gives a full smi.amary of the statutory tests to -
be considered in the preparation of a district plan (or plan change).  First such an
approach attempts to fit the differeﬁt, substantive, and arguably higher-order directions
of sections 72, 74 and 76 into a section 32 (procedural) evaluation which is rather
inappropriate. - Secondly, if a full summary of all the statutory tests (i.e. not just section
32) is desired then it is preférable to st'art at the top end of the hierarchy since those
objectives and policies influence what comes after. Thirdly, both Eldamos and section

74 omit some of the relevant considerations.

[34] A relatively comprehensive summary of the mandatory requirements® for
district plans or plan changes — with the different statutory tests emphasised for

convenience — is:

¥ Noting again that this is under the pre-2005 Amendment version of the RMA.
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A.  General requirements -

1.

A district plan (change) should be designed to aceord with*’, and
assist the territorial authority to carry out — iis functions¥’ so as to
achieve, the purpose of the Act®, .

When preparing its district plan (change) the territorial authority

‘must give effect to any national policy statement or New Zealand

Coastal Policy Statement™®.

~ When preparing its district plan (change) the territorial authority
shall:

(@) haveregard to any proposed regional policy staternent”’;
(b) not be inconsistent with®' any operative regional policy
statement °>

In relation to regional plans:

~(a) the district plan (change) must not be inconsistent with an

operative regional plan for any matter specified in section 30(1)
{or a water conservation order]®; and

(b) musthave regarci to any proposed regional plan on any matier

of regional significance etc”?

When preparing its district plan (change) the territorial authorlty

must also:

* have regard fo any relevant mé.nagcmcnt plans and sirategies
under other Acts, and to any relevant entry in the Historic Places
Register and to various fisheries regulations™;  and to
cénsistency with plans and proposed-plans of adjacent territorial

authorities®®;

46
Y]
48
49
50
51

52
53
54
55
56

-Section 74(1) of the Act.

As described in section 31 of the Act.

Sections 72 and 74(1) of the Act,

Section 75(3)(a) and (b) of the Act.

Section 74(2) of the Act. _

Note: under the Resource Management Amendment Act 2005 section 75(3)(c) now requires. an
operaiive RPS to be given effect to in a district plan.

" Section 75(3)(c) of the Act,

Section 75(8) of the Act. .
Section 74(2)(a) of the Act.
Section 74(2)(b) of the Act,
Section 74(2)(b) of the Act.




30

» take into account any relevant planning document recognised by
- an iwi authority; and .
s not have regard to trade compe’tiitionS 7.
6.  The district plan (change) must be prepared in accordance with any
regulation® (there are none at present);
7. The formal requirement that a district plan (change) must® also state
its objectives, policies and the rules (if any) and may®® state other

matters.

B.  Objectives [the section 32 test for objectives]

8. Each proposed objectiye in a district plan (change) is to be
evaluated by the extent to which it is the most appropriate way to
achieve the purpose of the Act®',

C. Policies and methods (including rules) [the section 32 test for policies and
rules]

9. The policies are to implement the objectives, and the rules (if any)
are to implement the policies®;

10. Each proposed policy or method (including each rule) is to be
examined, having regard to its efficiency and effectiveness, as to-
whether it is the most appropriate metﬁo’d for achieving the

_ objectives® of the district plan taking into account:
() the benefits and costs of the proposed policies and
methods (including rules); and
(b) the risk of acting or not acting if there is unceriain or
insufficient information about the subject matter of the

policies, rulés, or other methods®,

57
E2:
59

Section 74(3) of the Act.

Section 74(1) of the Act.

Section 75(1) of the Act,

Section 75(2) ofthe Act.

Section 32(3)(a) of the Act.

Section 75(1)(b) end (c) of the Act (also section 76(1)).
Section 32(3){a) of the Act.

Section 32(4) of the Act,
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D. Rules : |
11. In making a rule the territorial authority must have regard to the

actual or potential effect of activities on the environment®,

E.  Other statutes:
12. Finally teritorial authorities may be required to comply with other
statutes. Within the Auckland Region they are subject to:
¢ the Hauraki Gulf Maritime Park Act 2000;
o the Local Government (Aucklandj Amendment Act 2004,

[35] We discuss the general considerations raised by A in the remainder of this part of
this decision and again, where relevant, in Part 4.0 (ov;srall consideration). We
comment on B below. We also discuss aspects of B and C in Part 3.0 (Predictions) of
this decision and ﬂien again in our overall consideration.. Consideration of D (Rulgs) is
" largely premature in this interim decision. E (other statutes) is discussed in Part 2.0 (the

law).

0.63 - The territorial authority’s functions

[36] Most of the territorial authority’s functions specified in section 31 of the RMA
are relevant in these prbceedings. Integrated management®® of effects is the core of
these proceedings, with the other functions of the Council examples of that: there are
natural hazards®™ — the steep slip-prone slopes — to consider; maintenance of the
diversity®® of indigenous plants and animals is an issue; as is (fo a small extent) the

69

mitigation of noise™. Finally, both proposed structure plans propose the control of

subdivision” to carry out the Council’s functions,

Section 76(3) of the Act,

Section 31(1)(a) of the RMA,
Section 31(1)Y(b){i) of the RMA,
Section 3 1{1)(b)(1ii) of the RMA.
Section 31(1)(d) of the RMA.
Section 31(2) of the RMA.
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0.64  Plan change is to accord with and achieve the purpose of the RMA
[37] Particular problems arise in the context of a plan change — such as Plan Change'6

we are consideting — as to how it is to ‘accord with’”' and ‘achieve’™ the purpose of the

- Act where either the éperative district plan contains (settled) objectives which the plan

change does not seek to alter, or the district plan has a hierarchy of objectives and the

plan change only seeks to change or add lower-order objectives.

[38] Jurisdictional problems may arise if a plan change does not seek to add any new
objectives because then a submission seeking a new objective may not be ‘on’ the plan
change — see Canterbury Regional Council v Christchurch International Airport

Limited”.

[39] Where thefe is a hierarchy of settled objectives, poli}:ies and methods there are
two extreme possi‘bilities-. At one end of the continuum is the situation where none of
the settled objectives and policies are proposed to be amended by the plan change. In
that case they may not properly be proposed to be changed in a submission. Where
there are higher level settled objectives then we agree with Suburban Estates Limited v
Christchurch City Council’® that Pait 2 RMA cc;nsiderations are largely subsumed in
those settled objectives and policies of the district plan, At the other extreme is the
position where the variation or plan change is clearly setting off in a direction of its own

with different objectives and policies. In that case, as the Planning Tribunal (as the

Environment Court was then called) stated in Kennedys Bush Road Neighbourhood

Association v Christchurch City Council”:

It must ... be remembered at all times when considering [Transitional and Pr0p0§ed District]
plans, that these proceedings relate to a change to those plans and therefore such a change, if
considered otherwise desirable, should not be arbitrarily rejected merely because it may conflict

with some arguable policy or objective which may at first sight appear to apply fo it.

n Section 74(1) of the RMA.

72 Section 32(3)(a) of the RMA.,

®  High Court, Christchurch, William Young J.

" Decision C217/2001 at paragraphs [36] and [40].
®  Decision W63/1997 at p. 22,
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We consider that principle,- with the word ‘arbitrarily’ omitted as (we hope)

unnecessary, is correct.

[40] - This case is intermediate between those positions although in our view closer to
the Suburban Estates Limited end of the ’continuum because (as will appear) submitters
have not tried to, and probé.bly could not — on the Clearwater principle — have acquired
jurisdiction to, amend objecfives and policies at a sufficiently high level in the district
plan to carve out a completely separate, stand-alone plan change. That means we need

to discuss the scheme of the district plan in some detail.

[41] Thére are further cbmplicatidns in this case arising out of other legislation — not
the RMA — which make it unusual. We are faced with two sets of competing nearly
‘settled” higher level objectives and policies. First there are the objectives and policies
in the operative district plan. Secondly there are those contained in other plan changes
which hav;: not jet beér_l approved or notified as operative, WMCh is a scenario we do not
think the RMA or its First Schedule ever contemplated. We vﬁll ‘discus._s both sets of

higher-level objectives and policies in due course.

0.65 Section 32 ofrhe Act

[42] Unlike local authorities” the Environment Court does not have an express duty
under section 32 to consider alternatives, beneﬁts and costs, However, Parliament has
stated that the Court is ‘not prechude[d]’”’ from taking into account the section 32
matters. As a matter of consistency with iocal authorities and out of respect for their
reasoned decisions we consider-‘it is usually desirable for the Environment Court also to

carry out a section 32 evaluation to the extent justified by the evidence.

[43] Section 32 states (relevantly):

7 See section 32(1)(c) of the RMA.
77 Section 32A(2).
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32 Consideration of alternatives, benefits, and costs

@)

@

€)

QO

(3)

©®

In achieving the purpose of this Act, before a proposed plan, proposed policy
statement, change, or variation is publicly notified, a national policy statement or
New Zealand coastal policy statement is notified under section 48, or a regulation

is made, an evaluation must be carried out by --

{¢) the local authority, for a policy statement or a plan ...

A further evaluaﬁon must also be made by —

(8)  alocal authority before making a decision under clause 10 ...

An evaluation must examine — ) '

(a)  the extent fo which each objective is the most appropriate way to achieve

‘ the purpose of this Act; and

() whether, having regard to their efficiency and effectiveness, the policies,
riles, or other methods are the most appropriaté for achieving the
objectives.

For the purposes of this examination, an evalnation must take into account —

(8) the benefits and costs of policies, rules, or other methods; and

{b) the risk of acting or not acting if there is uncertain or insufficient
information about the subject matter of the policies, rules, or other methods,

The person required to carry out an evaluation under subsection (1) must prepare a

report summarising the evaluation and giving reasons ;for that evaluation,

The report must be availal;le for public inspection at the same time as the

document to which the report relates is publicly notified or the regulation is made.

Significant changes were made to section 32 by the RMAA 2003, including introduction

of the concept of risk. But before we turn to the subject of risk we must point out a

peculiarity of the drafting of the new section.

[44] Subsection (3) sfates that an evaluation must examine certain matters (which are

different) in relation to:

(a) each objective; and

(b) ‘the policies, rules or othet methods’,

The curiosity is that while section 32(4) appears to go on and state what is required of

each examination or evaluation, on a closer reading of subsection (4) it only refers to
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‘policies, rules [and] methods’, not to objectives, We infer, despite the apparent
equality of subsection (4) with (3), that Parliament interided subsection (4) to be read as
if it were a qualification of subsection 3(b) only. Thatis, no cost/benefit or risk analysis
(see below) appears to be required in the evaluation of proposed objectives.
Sutnmar'ismg. the new section 32(3) and (4) to. this point in relation to objectives we
hold:

(1) they do not require (or preclude) a local authority (or the Environment
Cowrt) carrying out a cost/benefit and/or risk analysis of the objectives;
but |

(2) " each objective needs to be exa'.'mined as to whether it is the most
appropriate way to achieve the purpose of the Act or, in these proceedings,

the purpose of the settled higher order objectives.

Risk analysis
[45]  The risk analysis required by section 32 refers back to the definition of ‘effect’

in section 3 of the Act. The word includes’®:

(f) Any potential effect of low probability which has a high potential impact

‘The conjunction of ‘low probability’ and ‘high potential impact’ strongly suggests the
concept of risk because the relationship between - probabilities of an effect and its
consequences or,costs is incorporated in the definition of ‘risk’. The relationship can be

expressed as a simple product:
Risk = Probabilityofaneffect X  Cost of consequences.

So the RMA requires local authorities to examine both the probability of an effect and

its consequences or costs (i.e. the risk).

” Section 3 of the Resource Management Act 1991,
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[46] Rather than describing the evaluation of probabilities as “fact-finding”, it is

preferable in our view to describe it as risk assessment. That follows quite neatly from
the definition of ‘effect’ in section 3. It is also, as we have seeﬁ,_ agpropriate under
section 32 of the RMA with its reference 1o risk. *Accordingly we hold that assessing the
probability of each alleged effect and its consequences is a separate and necessary step
in the Court’s judicial functions under section 32 as well as for the reasons we discuss in
Part 3.0. 'We consider the evaluation required by section 32 — to the extent we can on

the evidence we were given — in Part 4 of this decision,
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1.0 The facis

1.1 Fact-:jinc_litzg by consent authorities and the Environment Conrt
[47] The fact-finding necessary in this procee&ing is to describe the existing
environment (i.e. existing facts) and the history (i.e. past facts) of the Long Bay area.
To the extent that there is any disputé over the facts that must be resolved on the civil
standard. of proof. That standard is usually. described as being ‘on the.'balance of
probabilities’: Gould v Rodney District Council”® relying on the carlier High Court
decision in McGregor v Rodney District Council®.
[48] In this case some of the most confentious facts relate to the.description of the
environment and landscape of the LBSP area. For éxample, we may need to resolve
disputes between witnesses over where any outstanding natural landscape begins or
ends, On those issues the civil standard expressed as ‘on the balance of probabilities’ is
not apt because it really becomes just a metaphor about the scales of justice. Instead the
Court should decide such subjective, 'valﬁe-laden ‘issues on the more formal (but here
1.‘1‘101'6 useful) standard of proof of facts.  That is, a Vfact is ‘determined on the
preponderance of the evidence having regard to the seriousness of the alleg‘ation. The
' formulation of the first part of tﬁe test — ‘on the preponderance of the evidence® —
appears to have been more often articulated in the USA than in New Zealand. We
adopt the standard stated by the United States Supreme Coutt in Price Waterhouse v.
Hoplins®' where it wrote that “under [c]onventional rules of civil litigation ... parties ..,
need only prove their case by a preponderance of the evidence™ and that “[e]xceptions to
this standard are uncommon”. The second part of the test — ‘... having regard to the
seriousness of the allegation’ — was set out fn the House of Lords decision in re H
| (Minors)®?; and confirmed by .our Court of Appeal in Z v Complaints Assessment

Committee®.

[49] We now discuss the facts under the following headings:

¥ [2006] NZRMA 217 at para [120] (HC).
% [2004] NZRMA 481 (at para [34] (HC),
81 490 U.S. 228,253 (1989).

.2 [1996] AC 563 (HL),

8 [2008] 1'NZLR 65 at para [37] (NZCA).
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s the Long Bay Structure Plan Area (Part 1.2)

s geology, 'geomorpflology ana groundwater (Part 1.3)
. ecosystems and terrestrial ecology (Part 1.4)

o freshwater ecology (Part 1.5) ‘

e stormwater and erosion (Part 1.6)

e marine ecosystems (Part 1.7)

¢ the coastal environment (Part 1.8)

s the history of Long Bay (Part 1.9)

s the landscape (Part 1.10)

e traffic and transportation (Part 1.11). |

L2  The Long Bay Structure Plan Area
[50] The ILBSP area is zoned “Residential Expans.ior‘i”‘ in the North Shore City
District Plan. The legal implications of that zoning are considered in Part 2.0 (The

Law) of this decision.
[51] Inshape the LBSP area is roughly a right-angled triangle. Its three corners are:

(1) the anchoring right angle which is about 100 metres south of Awaruku
Stream at the intersection of Béaph Road and Long Bay Drive;
(2) its western corner which is on Okura River Road about 100 metres north of

the intersection of that road with East Coast Road; and

(3) its northein corner is at a point on the ridge between Vaughans Road and -

Piripiri Point above the northern end of Pohutukawa Bay.
Its three sides are:

(a8) the eastern edgé of the LBSP area which is approximately parallel to the
coast of the Hauraki Gulf, In fact the real boundary is the irregular
boundary of the Long Bay Regional Park which is sandwiched between the
LBSP area and the mean high water mark (“MHWM?™). Below the
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MHWM is the Long Bay Marine Reserve which is at present the only

gazetted marine reserve adjoining a éity;

() the northwestern boundary (the hypotenuse of the triangle) of the LBSP
area rons southwest from the northernmost point along the Piripiri Point-
Vaughans Road ridge and then follows Vaughans Road and runs along the
crest of the ridge separating the Vaughans Stream catchment from the
Okura catchment (fo the north); '

(c). from the Awarnku Stream mouth the southern boundary runs along the
rear boundary of properties fronting Glenvar Road, to the south of
Coventry Way, then along Glenvar Road (west) and across the Upper
V.aﬁghans Stream to Vaughans Road.

[52] Existing land uses within the LBSPA are pastoral, interspersed especially in the
upper Vaughans Stream catchment with patches of remnant forest and some exotic trees,
an urban enclave (houses and two schools) and scattered ife-style blocks in the upper

catchment and along Vaughans Road.,

[53] The southern area of Long Bay Regional Park,‘ south of Vaughans Stream,
contains®
blocks, BBQs, shade shelters, a food kiosk, a restaurant, a children’s playground and a
miniature railway. The northern part contains an historic homestead, coastal bush and

a coastal walking track.

a ranger station, a work depot, public information boards, car parking, toilet

1.3 = Geology, geomorphology and groundwater

131  Introduction

[54] The geology and geomorphology of the LBSP area are important in these
proceedings for at least two reasons, First they need fo be understood in order to assess
the stability of the slopes on which both struqturé plans propose urban development.
Secondly the geology and geomorphology show the skeleton of the landscape and how it
grew thus enhancing understanding of the landscape issues. We read the evidence and
" heard the cross—examinatidn of the following experts: Mr G Alexander (for the ARC),
Mr § Vaughan (for NSCC) and Mr D Johnson (for Landi:o).

8 Mr N W Qlsen, evidence-in-chief para 7.1 [Environment Court document 57].
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1.32  Geology

[55] The geology of the Long Bay SP area comprises first®® a range of estuarine,
beach, and alluvinm within the valley floors and on some' elevated terraces, Secondly
there are weathered soils on the underlying rock mass within the ridgelines and faces of
the site. The rock mass — described technically as the East Coast Bays Formation of the
‘Waitemata Group® — generally comprises site-wide bedding dipping very slightly to the
southwest. It includes a slightly stronger, relatively thick, and locally steeper-dipping
Pamell grit sandstone unit (in the Glenvar West area). Joint fractures in the rock mass
follow a regional trend of steeply dipping NE-SW and NW-SE defects. There are
bedding planes between the beds (or strata) of rock which represent periods when there
was no deposifion of sand or silt, and then a change in particle size and composition

making the next layer.

[56] Asa backgrbund to stability iséues the experts explained® that ‘bedding plane
shears’ — in laypersons’ terms, displaceinents along the planes — are relatively common
in New Zealand’s weak tertiary rocks which include the Waitemata Group. The experts
agreed® that two types of bedding plane shears are present at Long Bay. First thereisa
shatlow contact bedding shear surface (related more to the weathering process) beneath
the weathered soil mantle on top of the underlying rock mass. Secondly there are wider
scale tectonic bedding shears at discrete locations within the undeﬂying rock mass itself.
These two types of shears are important controlling factors in the location and scale of
the landsliding which exists at Long Bay and is reflected in the resultant
geomorphology. The experts®® agreed that “urban development at Long Bay without
due consideration being given to slope instability within fhe underlying landform rnajf
trigger remobilisation of exi'sting slope instability”. They pointed out that two of the
three significant earthworks projects (Long Bay Primary School and at the Ashley
Avenue Reserve) carried out within the overall Long Bay area since the late 1970s have

experienced slipping.

Agreed statement No. 3 ‘Geotech” para 2.2 [Environment Court document 6/3],
5 Agreed statement No, 3 *Geotech” para 2.2(g) [Environment Court document 6/3].
-37 Agreed statement No, 3 ‘Geotech” para 2.2(¢) [Environment Court document 6/3].
8  Agreed statement No. 3 *‘Geotech” para 2.2 [Environment Court document 6/3].

85
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[57] A further aspect of the geology is that®® ‘there is local evidence of contact shears

between the soil mantle and the underlying rock mass that have developed as a function
of stress reduction, weathering, groundwater ingress, softening, slope deformation and
general soil creep and slope movement caused by gravity.” The experts explained that

the resulting composite surface is roughly parallel to the ground surface”";

In combination, contact shear surfaces form a “carpet of instability” draping down the slope with
steps in the slope morphology as the soil debris moves over the -,steps formed in the basal slide
surface due to more resistant beds of underlying rock or vertical connections between sub-
horizontal contact shear surfaces as described above., These steps in most cases are clearly

evident in the ground surface morphology.

The geotechnical experts also alerted®” us fo the fact that at Long Bay there are known
" tectonic bedding shears — that is, we understand, existing and potential displacements
caused by movements in the earth’s plates — in the East Coast Bays Formation rock
mass. .- These have the: potential to allow a deeper and more cohesive landslip than a
‘debris failure™® to oceur at greater depth within the rock mass than the potential slips

already described.

1.33  Geomorphology

[58] ' The Long Bay SP arca is in a relatively old landform™ which includes areas of
almost stable but deep seated landslides and more active shallow landsliding, The
landform has changed over 10,000 years or more. It has experienced major climatic
changes (including significant se_a-level change) over longer time periods and vegetation
changes, including deforestation and land yse changes over the past 200 years. It has

also been shaken by one or more significant earthquakes during this time.

1.34 Groundwater conditions

[59] The natural groundwater system operating at-Long Bay comprises™ two

interlinked components:

8 Agreed statement No. 3 ‘Geotech” para 2.2(j) [Environment Court document 6/3],
Apgreed statement No. 3 ‘Geotech” para 2.2(n) [Environment Court document 6/3].
Agreed statement No. 3 ‘Geotech” para 2.2(t) {Environment Court document 6/3].
“Translational failure’,

. Agreed statement No, 3 ‘Geotech” para 2(a) [Environment Coust document 6/3],
Agreed statement No. 3 ‘Geotech” para 3 [Environment Court document 6/3].
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(a) ashallow system within the cloak® of weathered soil on ridge crests and in
the slope debris on sloping ground. This responds rapidly to rainfall; and
(b) a deeper system within the underlying rock mass which responds relatively

slowly to rainfall,

Apparently, recharge into the deeper groundwater system depends on how much rain
falls and on how much water can seep through the near surface soils into the rock mass

below.

1.4 Ecosystems and terrestrial ecology

1.41  Introduction

[60] = As to the scale and significance of the terrestrial ecosystems of the LBSP area,
we read and heard the evidence of these experts: Ms S Flynn (for NSCC) a
biologist; Mr G Don (for Landco} a biologist; Dr R O Gardner (for Landco) a botanist,
Mz D Slaven (for Landco) a biologist; Dr W B Shaw (for ARC) an ecologist; and Mr K
Corbett (for Okura Environment Group) an herpetologist. °

142  Flora

[61] Excluding a mix of scattered existing development mainly east” of Ashley
Avenue, the LBSP area is a mixture of bush, pasture and some large lot rural-residential
development (mainly along the ridges and spurs). Indigenous vegetation lines some of
the streams and guilies, while some exotic plantings occur on the ridges and north-
facing slopes”®. Remnant forests are mixed broadleaf and podocarp species. The tall
podocarp species kahikatea ‘dominates along the margins of Vaughans Strcaﬁ L7
while broadleaf species such as puriri, taraire, titoki, rewareﬁa and white maire ‘tend to

+38

predominate on hillslopes and in the catchment headwaters We also noticed on our

site inspection some kauri trees and nikau palms, The LBSP area is at the northern end

% ‘Mantle’ is the technical term. §

% Ms 8 M Flynn, evidence-in-chief paras 3.8 — 3.9 [Environment Court decument 13],
I Ms S M Flynn, evidence-in-chief paras 3,10 [Environment Court document 13].

% Ms S M Flynn, evidence-in-chief paras 3,10 [Environment Court document 13].
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of what ecologists call the Tamaki Ecological District™, one of 268 such districts into
which New Zealand has been divided.

[62] There is a medium-sized natural wetland along the lower reaches of Vaughans
Stream. The upper part of the wetland contains ‘... a good diversity of wetland
vegetation, including raupo, native sedges and manuka-kanuka scrub interspersed with -
nikau and young kahikatea’'®,  The lower part of the wetland is ‘degraded’!” and

comprises mostly exotic vegetation.

[63] The eastern end of the LBSP area abuts the Long Bay Regional Park. The
hillslopes of fhe Regional Park are either regetierating native coastal forest, or pasture, '
some of which has been recently planted with native shrubs. and trees. The flats in the
Long Bay Regional Park are parkland with exotic trees separating mown lawns along

the edges of the sandy beach.

[64] Dr Gardner described five general areas as being ‘high’ value terrestrial habitats
under the criteria described in the ‘Protected Natural Areas Programme’. Those habitats
are most easily identified by referring to the streams which run through them and are

coloured dark green on attachment «p»102 44 this decision: - |

18 on stream 1C;

(1) The Vaughans Slope Forest remnant (east)
(2) The Vaughans Slope Forest remnant (west)

(3) The Vaughans Stream upper wetland'® — coloured pmk on plan “A”;

104 on stream 4;

(4) The Vaughans Stream margmsmﬁbetween streams 3 and 10'% on the main
stem;

(5) The Glenvar Slopes Forest remnant'® (at the head of stream 3).

Ms § M Flynn, evidence-in-chief para 3.7 {Environment Cotirt document 13],

Ms S M Flynn, evidence-in-chief paras-3.11 [Environment Court document 13].

Ms S M Flynn, evidence-in-charge paras 3.11 [Environment Court document 131.

12 A copy of Dr Kettle’s Exhibit DK 07.

1% Area 9 on DrR O Gardner’s Figure 1 [Environment Court document 401.

1% Area 8 on DrR O Gardner’s Flgure I [Environment Court document 401,

5 Area2 on DrR O Gardner's Figure 1 [Environment Court document 40].

186 Areds 3,4, 10 and 11 on Dr R O Gardner’s Figure 1 [Environment Court document 40].
. 97 See Dr R O Gardner's Appendix 1 [Environment Court document 40].

{ '™  Areas 5,6 and 7 on Dr R O Gardner’s Figure 1 [Environment Court document 40].
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Ms Flynn agreed with all those assessments, but arrived there by a different method.

She applied four (different) criteria'® as to the rarity or distinctiveness of the areas, their
representativeness, their ecological context and finally, their sustainability. She also
added a further area:

(6) The Upper Catchment forest remnant'*? (streams 11, 13, 14, 15 and 16),

Both the NSCC SP and the Landco SP propose in general terms that high value
terrestrial habitat be protected and enhanced'!, although, as we shall see, there is some

disagreement as to how that might be achieved.

1.43  Founa

[65] Of New Zealand’s approximately 90 lizard species'™ three are found in the

LBSP area. Two skink species have been found!”®

vicinity of bush remnants'', .Omate skinks are a ‘threatened species in gradual

3115

— copper and ornate — usually in the

decline’* " although Mr Corbett, a herpetologist with world-wide experience, considers

that the decline may be. faster than gra&ual. There was disagreement between the

experts over what is known about skinks in most of the LBSP area. Ms Flynn wrote''®

that ‘comprehensive lizard surveys have been undertaken throughout the LBSP area’.
However, Mr Corbett, who is more of a lizard expert than Ms Flynn (whose general

expertise we appreciate), denied the comprehensiveness of the work to date which he

d117

characterised'"”as ‘sample surveys’. He considered that'™® ‘there is bound to be a very

large area of land from which Skinks will need fo be rescued ...". However, Mr

119 ¢

Corbett’s evidence-in-chief that — ‘... we still do not know where the key populations or

species “hot spots” are’ needs to be qualified by his subsequent thoughts. In his rebuttal

109

1o Ms S M Flynn, evidence-in-chief paragraphs 4.5 and 4.6 [Environment Court document 13),

Ms S M Flynn, evidence-in-chief para 4.17 referring to NSCC’s Map 5 ‘Long Bay Structure Plan
Terrestrial Ecology’ [Environment Court document 13].
Dr R O Gardner, evidence-in-chief para 6.1 [Environment Court document 40].
Mr K. Corbett, evidence-in-chief para 41 [Environment Court document 73],
Mr K Corbett, evidence-in-chief para 5.1 and rebuttal evidence para 1.6 [Environment Court
documents 73 aiid 73A], ' '
Ms S M Fiynn, evidence-in-chief para 3.14 [Environment Court document’ 13].
Ms S M Flynn, evidence-in-chief para 3.14 [Environment Court document 13].
- Ms S M Flynn, evidence-in-chief para 3.14 [Environment Court document 13].
Mr X Corbett, rebuttal evidence para B1.1 [Environment Court docnment 73A].
Mr X Corbett, evidence-in-chief para 5.5 [Environment Court document 73]
Mr K Corbett, evidence-in-chief para 5.3 [Environment Cowrt dociiment 73]
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evidence he produced photographs of good ‘skink habitat’. Based on those photographs
it emerged at the hearing that a key habitat for skinks is the steep bank along the coastal
scarp which winds around the eastern end of the Awaruku headland. This bank is
covered in long grasses — much of it the introduced Kikiyu grass which is apparently
superb habitat for skinks, because its length and Wiriness give them good cover from
predators such as rats and cats. As it happens, a large part of the bank has been acquired

by the ARC. Further, Mr Corbett conceded that the northern side of the Awaruku
' headland, west of the farm coftages, and in the vicinity of a red shed, is known skink
habitat. Othemiée we accept his evidence'?® and concern that °... the larger grassland

area of bluffs, ridges and gullies north of ‘Vaughans Stream had still not been assessed

]

[66] Mr Corbett also gave evidence about there being Forest Geckqs (a nocturnal
species) in the upper Vaughans catchment outside the LBSPA and unconfirmed reports
of occasional Auckland Green Geckos in the same area'', We infer from his rebuttal
statement that he considers these species are likely to also be present in neighbouring
LBSPA “bush patches™'*. _

[67] Twenty-eight bird species have been recordedl in the LBSP area including,
importantly, kereru and kaka Wllich are classified by the Department of Conservation as

‘threatened’ species',

1.44  Ecosystems

[68] Mr Sha{fv, the ecologist called by the ARC, gave evidence that the Tamaki
Ecological District has been particularly affected by habitat loss, with only 6.9% of its
land now covered in indigenous ve{getation. That figure is of interest because Mr Shaw

then wrote!?*:

Mr K Corbett, rebuttal evidence para A1.3 [Environment Court document 73A1,
Mr K Corbett, evidence-in-chief para 4.4 [Environment Court document 73],
Mr K Corbett, rebuital evidence para 1.7 [Environment Court document 73A],
Ms S M Flynn, evidence-in-chief para 3.20 [Environment Court document 137,
Mr W B Shaw, evidence-in-chief para 7.12 [Environment Court document 541,
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10% remaining has been regarded, since the early 1980s, as being a critical threshold for
vegetation loss, but increased scientific understanding means that 20% is now considered to be

that critical threshold.

[69] Section 6(c) of the RMA requires a local authority to recognise and provide for -
as a matter of national importance — ‘the protection of areas of significant indigenous
vegetation and significant habitats of indigenous fauna’. Ms Flynn referred to an often
quoted (but not produced) paper by. Drs Norton and Roper-Lindsay'?® in which they
propose that the following criteria should be used for deteﬁnining the ecological

significance of a site. As described by Ms Flynn, the criteria are:

I, Rarity and distinctiveness, ie, the site supports a species that is:

—  known to be threatened, or
—  atits national distributional limit, or
—  endemic to the area, or

—  locally uncommon.

2. Representativeness, ie, the site supports an ecosystem that is:
—  less than e, 10% of is former extent in the ecological district, or
—  ahigh-quality example of its type, where less than ¢, 20% of this ecosystem remains

in the ecological district c.f its former extent,

3. Ecological context, ie, the site:

—  enhances connectivity between patches, or
—~  buffers or similarly enhances the ecological vatues of a specific site of value, or

—  provides seasonal or “core” habitat for specific indigenous species.

4, Sustainability, i.e., a site is considered sustainable if:
—  key ecological processes remain viable or still influence the sits, and
—  key ecosystems within the site are known to be or are likely to be resilient to existing
or potential threats under some realistic leve] of management activity, and
- —  existing or potential land and water uses in the area around the site could be feasibly

modified to protect ecological values.

Ms Flynn wrote that:

22 D A Norton and J Roper-Lindsay “Assessing significance for biodiversity conservation on private
land in New Zealand” New Zealand Journal of Ecology 28 at pp. 265-305,
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... @ site is considered ecologically significant in terms of section 6(6) of the Act if it scores
positively for one or more of the ‘site’ criteria [1, to 3.] and ;Sositively for the ‘sustainability’

criterion [4.].

[70] Mr Shaw’s ecological evidence and the evidence on the topic of freshwater

ecology (discussed next) suggests fo us:

o that in the Norton and Roper-Lindsay criterion 2, only the second factor
need apply, omitting the reference to ‘a high quality example’.  The

‘representativeness’ criterion would then read:

2. Representativeness, 1.e. the site supports an ecosystein where less than ¢. 20%
of the type of ecosystem remains in the ecological district ...

o that at least two other factors might possibly need to be included: the
function of a site as part of an ecosystem (j:irésumabiy in criterion 3); and

the potential of a site for rehabilitation (in criterion 4).

We are rather troubled as fo what the second and third components of criterion 4 mean,
‘and whether they go outside the meaning of significance and start to second-guess the
outcone of finding a habitat is ‘significant’. There is a déngep that ecoiogists will stray
outside their area of expertise when trying to apply criterion 4 as it is chrrehﬂy worded.
In the absence of evidence and/or submissions on the issue we are prepared to accept the
Norton/Roper-Lindsay tests in the form stated as a working test jn this case for
significance under section 6(c) of the RMA but with considerable doubts about the

relevance of part of criterion 4 and with the criteria qualified as we have mentioned.

[71] While, as we have recorded, Dr Gardner described certain forest remnants as
being of ‘high’ value, Ms Flynn went fl_thher126 and directed . her attention to section 6(c)
of the RMA:

6 Ms S M Flynn, evidence~in-chief para 4,17 [Environment Court document 13},
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In my opinion, all bush remnants identified [on the NSCC overlay] ... are ecologically
significant in the context of section 6(c) of the RMA. Al remnants meet one or more of the
“rarity/distinctiveness” “representativeness” and “ecological context” criteria, and all meet the
“sustainability” criteria, assuming weeds and pests are controlled, the scale of subdivision and
_ development in the swrounding upper catchment is controfled in accordance with [NSC]SP
provisions, and that rehabilitation of buffers and linkages is undertaken as per the [NSCISP

“Landscape Protection Area — Ecological/ Stormwater” overlay.
[72] Forthe ARC Mr Shaw seemed to go even further when he concluded that'?:

All remaining examples of indigenous vegetation and habitats of indigenous fauna of any size
and/or importance (say, for rare species) should be considered to be ecologically significant in

terms of ... Section 6{c) of the Resource Management Act.

Based on his opinion'*® we find that there are two other qualifying patches of indigenous
vegetation pot shown on aftachment “A” which bring the tofal of significant areas under

section 6(c) to eight. They are:

(1)-(6) as listed earlier in this part of the decision;

N the kahikateas and other endemic trees lining stream 9A for the Iast‘ 50
metres prior to its confluence with'Vaughans Stream; and

(8) the patch of regegerating puriri with an under-canopy of young nikau,

karaka, kohekohe (é.nd some pines and loquats) also in stream 9A.

[73] Mr Shaw also concluded' in relation to other aspects of the ecology of the
LBSPA: ‘

The presence of a national level “Acutely Threatened”'™® land environment [the Vaughans Flats]
in the lower Vaughan’s Stream, adjacent to the Regional Park boundary, places a high priority on
the need. to address ecological restoration within this area (and also protection of freshwater
wetlands),  This is a national level priority in terms ;)f the naiional policy guidelines on
biodiversity. '

27 - Mr W B Shaw, evidence-in-chief para 8.4 [Environment Court document 50].

28 Mr W B Shaw, evidence-in-chief para 8.4(a) [Environment Court document 50].

1% Mr W B Shaw, evidence-in-chief para 8.4 [Environment Court document 50],

3% Mr W B Shaw, evidence-in-chief para 7.2(a)(iii) [Environment Court document 501,
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The presence of threatened species such as kereru and ornate skink is also a national level

priority in the °‘Statement of National Priorities for Protecting Rare and Threatened

Biodiversity™ ... All of the structure area is within threatened land environments, which places

additional emphasis on the need for ecological restoration.

1.5 - Freshwater ecology
151 Introduction

[74]  The factual issues for the Court in relation to freshwater ecology are:

(1) What fish, invertebrates, and other organisﬁs live in Vaughans Stream and
| Awaruku Stream and their tributaries?
(2) What is the scale and eXtént of the wetland, stream and estuarine habitat in
the streams?
(3) What biologfcaﬂecological values do the streams have?
(4) How do Vaughans Stream and Awaruku Stream compare with others —

district-wide? regionally? nationally?
[75]_ We read evidence and heard cross-examination of:

» Dr V F Keesing and Dr W F Donovan both Tfreshwater ecologists, for
Landco;
¢ Dr ] Boothroyd a freshwater ecologist, Dr D A Kettle an engineer, Mr JF H
Heijs an infrastructure engineer, Mr T R Schueler a stormwater expert for the
NSCC; and .
s Dr SM Parkyn, another freshwater ecologist, and MrI G Jowett, a scientist
qualified in engineeriﬁg, and specialising in freshwater habitats, for the

Auckland Regional Council,

[76] We refer to attachment “A”, That shows Vaughans Stream and the part of
Awaruku Stream within the LBSP area, and identifies: .

31 (Mfe and DOC 2007), -
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(1) each of the subcatchments numbered as 1-16 on the map;

(2) various tributaries by letter (e.g. ‘1D”) within the subcatchment;

(3) the land-types categorised as one of bush/existing rescrvés/pasture/
compacted pervious/impervious;

(4) the mouth of Vaughans Stream; the tidal area; the wetland and the 100
year floodplain; .

(5) Awaruku Stream mouth and inundation area.

1.52 What fish and other animals live in Vaugﬁam and Awaruku Srream?

[77] Nine indigenous species of fish have been recorded in Vaughans Stream and its
small tributaries. The most common'*? fish are inanga (Galaxias maculatus), banded
kokopu (G. fasciatus) and common bully (Goblomerphus cotidianus). Two exotic pest
fish species have been recorded — koi carp and mosquito fish. There are two eel species;
~ short fin eel (Angﬁz’ﬂa ausiralis) and long fin (4. dieffenbachii). The latter is listed as a
threatened'>’ épeciés‘ By tjae D'epartmeﬁt of Conservétion. There is also a single record
of another threatened species, giant kokopu (Goblomerphus gobiodies) although at least

134 about its presence since it has not been recorded

. one expert, Dr Keesing, is dubious
before or after the one occasion in 2000 and even then it was (mis-?)identified in its
‘whitebait’ form!>,  Fourteen species of fish have been recorded in the Awaruku
Btream including what Dr Donovan described as chronically threatened longfin eel and
giant kokopu. The most coni’monly recorded species included longfin eel, common

bully, inanga and banded kokopu'*®.

[78]  The two catchments (i.e. Vaughans Stream and Awaruku Stream) hold many
species of macroinvertebrates including the three sensitive “BPT’ taxa — mayflies
(Ephemeroptera), caddisflies (Plecoptera) and stoneflies (Trichoptera). The sensitivity
of these three taxa has caused scientists to use their presence and numbers 'aé a

‘biometric’ to assess the condition of a stream. Two other macroinvertebrates of

132

s Dr V F Keesing, evidence-in-chief para 11.15 [Environment Court document 37].

Dr V F Keesing, evidence-in-chief para 11.15 [Environment Court document 37] and Dr 1K G
Boothroyd, evidence-in-chief para 3.12 [Environment Court document 111,

Dr V F Keesing, evidence-in-chief para 11.15 [Environment Court document 371,

Dr1X G Boothroyd, evidence-in-chief para 5.11 [Environment Court document 11].

Dr W F Donovan, evidence-in-chief paras 5.30 and 5.32 [Environment Court document 30].

134
135
136
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particular interest in Vaughans Stream are the mayfly species, Tepakia caligata (which
is nationally threatened'®”) and koura (Paranephrops planifions).

1.53  What freshwater/estuarine habitats are there?
[79] The next question is what are the habitats in Vaughans Stream? In order to

understand the discussion of freshwater habitats we record that streams are often

5138

categorised by ‘order’ ™ as follows:

e azero order stream is ephemeral, temporary or intermittent'™;

e 2 first order stream is a siream with no tributaries (i.e. a headwater stream)m;

e 3 second order streani is downgtream of the confluence of two first order

streamsm.

1.54  What biological/ecological values do the streams have?
[80] We consider the streams from the head of the catchments. The Upper Yaughans

Stream tributaries are first order streains and were described by Dr Boothroyd as'**:

Generally haviing] less water than the downstream fributaries, slow flows, incised channels,
minimal stock access, and nnmodified riparian vegetation comprising of native bush and scrub '
interspersed with pasture grasses, The upper tributaries generally support a diverse invertcbrate
fauna comprising of a range of pollution sensitive and tolerant taxa. The upper tributaries
provide potential banded kokopu (Galaxias fascia'tz{s‘) habitat because they are typically well
vegetated, undisturbed, and small with stable pools. .

A little further downstream™;

The high value riparian vegetation provides good stream shade and a good source of woody
debris into the stream to be used as aquatic habitat aid shelter for benthic invertebrates and fish,
Furthermore, the upper reaches provide a source of invertebrate colonists, woody debris, and

food ... to downstream reaches. The upper reaches su;;port a diverse fish and benthic

37 DrV F Keesing, evidence-in-chief para 3.8 [Eavironment Court document 37].

Dr 8 M Parkyn, evidence-in-chief para 35 [Environment Court document 49].

Dr S M Parkyn, evidence-in-chief para 3.1 [Environment Court document 49].

Dr 8 M Parkyn, evidence-in-chief footnote 3 [Environment Court document 49].

Dr 8§ M Parkyn, evidence-in-chief footnote 3 [Environment Court document 49].

I prikaG Boothroyd, evidence-in-chief para 4.17(f) [Environment Court document 11].
Dr 1K G Boothroyd, evidence-in-chief para 4.17(¢} [Environment Court document 11].
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invertebrate fauna of high ecological value including banded kokopu, redfin bully
(Gobiomorphus huttoni), EPT taxa, and koura (Paranephrops planifrons). '

{811 From about Node 51in Vaughans Stream as shown on attachment “A” there is, at
the top end of the main Vaughans Stream’s floodplain, a wetland with a series of
roughly defined channels', Stock have access to the wetland but it still supports ‘a

*#5  The lower reaches of

diverse benthic invertebrate fauna including EPT taxa ..,
Vaughans Stream as it wanders across its flood plain to the sea, and stream 2A at the
edge of the influence of saltwater are inanga spawning areas'*®. Finally, streams 0 and 1
drain into the lower reaches of the Vaughans Stream from the north side. These streams
run, for the most part, through grazed pasture with stock access, so there is little shade

and the banks are trampled. They are in poor condition.

[82] Ecological values can be defined and categorised'*” by a large range of attributes
(e.g., function, habitat, food webs), ‘biotic groups’ (e.g., fish and invertebrates and other
fauna) and at different scales (i.e. local, regional and national). To assess and compare
eéological | values using some of those different categorisations ecologists have
devgloped a suite of measures of the state of the environment which they call

macroinvertebrate biometrics'%,

[83] To ascertain the values of the tributaries of Vaughans Stream, Dr Keesing carried
out a great deal of research both in the catchments and in previous reports and produced
a table 1 éhowing their biological values. We reproduce his table 1 below but with the

following changes'*:

(1) we have added a new row at the top under the heading ‘Stream Codes’
showing each stream number as we understand it to be on Dr Kettle’s plan
DKO07, being Attachment “A” to this decision;

Dr IK G Boothroyd, evidence-in-chief para 4,17(c} {Environment Court document 111,

D1 1K G Boothroyd, evidence-in-chief para 4.17(c) [Environment Court document 111.

Dt I K G Boothroyd, evidence-in-chief para 4.10 [Environment Court document 11].

Agreed Statement 13 “Freshwaier Ecology” para 12 {Environment Court document 6/13].

MCI, QMCE, number of EPT, percentage EPT, number of Taxa as described in the freshwater
ecologists’ joint statement, para 13.

¥ DrV F Keesing, evidence-in-chief para 19 [Environment Court document 37).
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(2) we have reversed the second two lines so that the tributaries as identified in
annexure “A” to this decision come first and Dr Keesing’s numbering

system is second.

Table 1: Biological values of sampled tributaries

Stream Codes ] . )
NSCC NSCC NSCC NSCC NSCC 4, | NSCC NSCC NSBCC _NSCC2
. 10-16 1E 1A 1B, 1C, | 6,7 %A 3B, 3C Awaruka | Stream
Biclog | Middle- | Lower |XMA | 1D KML | KMA | School | Awarukm | 5.01
toa Epper central {(A-B-C) KMA (D- | Tribs4,5 | trib 3 { tribs fribs
metrie main tribs North | E) North | & .6, | Glenvar
sfem tribs iribs cenfral-
- north
iribs
BML BML BML BML BML BML BML BML
3.01, 701, 7.04, 3.02, 2.02 4.02,4.04 | 11.02- 5.01
6.03,6.02 | 7.02,7.03 | 7.05,7.06 | 3.04,3.06 11.04
MCI-sb™ | moderate | Jow low low moderate | low tow low Tow
invert high low . moderate | meoderate | low fow low low low
diversity - . . .
151 ] L )
EpPT™ high ° none very low + | none low none Tow none fow
fish high none low moderate | moderate | low Jow iow moderate
(general)
fish high nong low moderate | moderate | low low low low
diversity
fish rarity | pone none HORe none none none none none none
aquaiic low low low low low low low low low
vegetat- . L .. .
ion
presence ) 3 :
ripatian low (high § low low low high low high low Tow
zbove {nong) . {moderate {except (acoept-
wefland in’ bush first 100 | ing pipe
centrally) trib} - | moftdb) | sections) .
physical moderate | low low low high low high | low low
habitat (moderate | (moderate {except {accept= : ‘
in gorse | in bush first” 100 | ing pipe
area) area) . m of trib) | sections)
fish high moderate | high bhigh - | high low moderate | low high
passage (connect- - 1 (connest- | (except
ion fon climbers)
issues) . issues)
ARC ‘| moderate- | low 1 low- | tow moderaie | low low- low low
habitat high . moderate (moderate | moderate
score in lower
. . . -1 100m)
average | high tow Iow moderate | moderate | low low- low low
blologieal moderate
value
[84] On the basis of his research Dr Keesing concluded'**:

150

151

152
153

Dr Keesing wrote in his footnote: -
“The MCI-sb is a soft bottom stream variation of the standard macroinvertebrate community
index and is an accepted improvement o account for soft bottom stream differenzes. The
MCI itself is a quality indicator based on the various sensitivities of ths taxa present. The
higher the index the more sensitive taxa are present and the better the quality of habitat.’

Dr Keesing’s footnote:

“Diversity in this case is species richness and is relevant to typical average sampling catch
statistics.’ : .
As explained carlier, this is a simple record of the presence of mayfly, stonefty and caddisfly taxa.
Dr V FKeesing, evidence-in-chief para 8.5 [Environment Court document 37].
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With regard to ‘quality’ indicators and system héalth, the scores derived for the MCI-sb (je.

Macroinvertebrate Community Index for Soft Bottorn streams) metric ... show the following:

{a) 'While the upper catchment has high scores {1204} indicating higﬁ quality assemblages
with >5 EPT taxa, the lower reach of the main stem has an MC-sb range between 70 —
100, averaging 88, which is a poor to moderate score.

(b)  The north-eastern tributaries [1A to 1D] range from 62-100, but average out at 78 (a poor
score), .

{c)  The Glenvar tributary [9A] scored 72 {a poor score).

{d)  ‘The largest iwo of the Awaruku tributaries'™ scored 80.5 (just above a poor score).

;I‘he cut-off value under the MCI-sb index that comresponds to “very poor — severe organic
pollution” is 80, There is therefore strong evidence to support 2 finding that all of the tributaries
affected by the Landco SP proposal are currently in very poor health.

Based solely on existing macroinvertebrates and landuse, the experts agreed that the

ecological values of Vaughans Stream catchment are as follows’”:

(a) Upper catchment — high ecological values; -
(b) Mid-catchment — low to high ecological values;

(¢) Lower catchment — low to moderate ecological values.

[85] However, the experts wrote that they were not agreed about ecological values
based on other attributes (e.g., fish, function, potential for restoration) that may be of
equal or greater' application to a structure plan which includes the Vaughans Stream
catchment. While the ecological values can be reduced to separate parts (i.e. upper,
middle and lower) of Vaughans Stream catchment (a reductionist approach), they also
agreed it is appropriate to apply aquatic ecological valies to an entire catchment (an

holistic approach), We return to specific disagreements below.

Not given a stream number on Ex DKO7.
Agreed Statement 13 “Freshwater Ecology” para 13 [Enviropment Court document 6/131}.
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155 How does Vaughans Stream compare district-wide? regionally? nationally?

[86] Vaughans Stream is the last remaining eastern-draining catchment within North
Shore City which retains pastoral use and has not been urbanised!*s, So, comparing
Vaughané Stream with others within North Shore City, we accept the evidence™’ of Dr
Boothroyd and of Mr Heijs'*: that the aquatic values of the stream are very high

amongst all North Shore streams. Further, Dr Bootﬁroyd regarded the ecological values

of Vaughans Stream as a whole as being of regional significance because:

(1) fish diversity is high in the catchment'™ — there are nine fish species
compared with his benchmark of seven'®,; | '
(2) thereis at least one nationally threatened species — long-finned eel - in the
' catchmehtlﬁlg

162

(3) there is existing and potential inanga spawning habitat™ in the lower

catchment,

[87] The next issue is whether a matter of national importance is raised by the facts,
Because everyone agrees there are indigenous fanna in Vaughans Stream and Awaruku
Stream this issue. reaily transposes to the question: are these streams ‘significant
habitats’ for that fauna under section 6(c) of the RMA? Dr Boothroyd wrote'® that the
ecological values of the whole of the Vaughans catchment have national significance.
However, because he also described the lower Vaughans Streams tributaries 1 and 2 as
having moderate-poor aquatic habitat values'® the écological witnesses for Landeo,
especially Dr Keesing, found it difficult to square Dr Boothroyd’s two statements,
Before we look at Vaughans Stream as a whole we consider the contentious tributaries

individually.

156
157
158
159
160
161

162
163

Dr 1K G Boothroyd, evidence-in-chief para 4,29 [Environment Court document 113,

Dr 1 K. G Boothroyd, evidence-in-chief para 4,27 [Environment Court document 11].

Mr J Heijs, evidence-in-chief paragraphs 4.11, 4.14 and 4.19 [Environment Court document 91.

Dr I X G Boothiroyd, evidence-in-chief para 4,31 [Environment Court document 113,

DrIX G Boothroyd, evidence-in-chief paras 4.31 and 4.32 [Environment Court document 11].

Dr I K G Boothroyd, evidence-in-chief para 4.33 [Environment Court document 11).

Dr1X G Boothroyd, evidence-in-chief para 4.34 [Environment Court document 11].

Dr I K G Boothroyd, evidence-in-chiefpara 8.1 [Environment Court document 117,

1 DrIK G Boothroyd, evidence-in-chief para 4.17(d), also in Dr I K G Boothroyd, evidence-in-chief
para 4.22 [Environment Court document 11]. .
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Tributaries 1A to 1D (Vaughans Slopes)*®

[88] DrKeesing's opinion was that these tributaries had values as follows!'®

6,

Tributary reach identifier | Function / habitat value Biolog'ii:al value | Conclusion

1A and 1B (7.01 - 7.03) Low Low _ Low

1B (7.04) Moderate Low-ﬁaoderate Moderate
1C (7.05) Moderate 7 Moderate
1D (7.06) Moderate Moderate Moderate

[89] Stream 1C is in Landco’s proposed wedge-shaped reserve and so, on La'ndc_o’s
assessment, will not be affected by proposed urbanisation of the surrounding land. Dr
Keesing acknowledged that streams 1A to 1D could generate organic matter as food,
including invertebrates as food for fish'®’, but pointed out that they supply their'®®
“minor (at best) contributions of indigenous organic matter to the estuarine part of the
Vaughan’s Stream main stem”. He wrote that'® “This is an important point in my
opinion and one that the NSCC evidence fails to acknowledge”. The relative lack of
importance of lower catchment streams such as streams 1 and 2 was confirmed by the
ARC witness Dr Parkyn when she wrote!™": '

The headwater streams at the top and middle of the catchment of Vaughan’s stream are likely fo
be'of more_impol’eance in terms of their functional role for the ecology of Vaughan’s stream than
those in the lower catchment, simply because of the point at which they flow into the main stem,
Those in the lower part of ;:he catchment (the section known as [Vaughan’s Slopes (North)] and
Vaughan’s flats with streams that flow into the main stem above the tidally influenced reach) are
less likely to have functional influence on the downstream reaches because the stream length of
tﬁe main stem that they influence is shorter (except when earthworks or other damage makes
them a source of sediment). The loss of these latier streams would mainly result in a loss of

habitat for aguatic and terrestrial species, and the loss of potential for improved habitat,

'8 DrVFKeesing's sticams 7.01, 7.04, 7.03, 7.06.

Dr V F Keesing, evidence-in-chief para 10.1 and Table 3 [Environment Court document 37].
Dr V F Keesing, evidence-in-chief para 11.33 [Environment Court document 37].

Dr V F Keesing, evidence-in-chief para 11.30 [Environment Court document 37].

Dr V F Keesing, evidence-in-chief para 11.30 [Environment Court document 37].

Dr 8 M Parkyn, evidence-in-chief para 4.8 [Environment Court document 497,

169
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[90] Dr Boothroyd described Tributary 1 as follows' :

Tributary 1 drains a grazed pasture subcatchment, which has resulted in significant habitat and
riparian vegetation modification. An exception is the headwater reaches of the eastern branch
that draing a small native bush gully remnant. Eels, banded kokopu and at least one EPT taxa

has been recorded from Tributary 1. Permanent pools are present during the critical period.

Dr Keesing compared the ecological values of tributaries 1A to 1D with those of the

mainstream as follows'”*:

Clearly the Vaughan’s Stream main stem (in the upper and middle reaches) holds the significant
habitat, diversity and biomass with regard to EPT taxa, while the affected tributaries hold no

‘refuge’ populations and indeed barely support any EPT representation whaisoever. The
affected tributaries cannot be considered a ‘source’ of colonists or a sink for &isparsi.ng
individuals, and in my opinion they have no critical (ner even marginally important) biodiversity

functional role in the context of the wider Long Bay catclument.

Dr Keesing did not consider the importance of stream 1 and its tributaries in respect of

fish, e.g. long-finned eels, nor its potential for rehabilitation.

Tributary 2 (Awaruku Ridge ~ north side)!”
[91] Dr Donovan considered only the lower reaches of the stream — where, from our

observation, it runs as a straight drain across the flats to Vaughans Stream - to be a

174

significant habitat’ ", presumébly as a breeding area for inanga, as Dr Boothroyd

confirmed!”,

Tributary 3 (Glenvar Primary School)'

[92] Dr Keesing considered'”’ the streams have moderate ‘functional/habitat’ value

and low-moderate biological value. Dr Boothroyd wrote'’®:

Dr I K G Boothroyd, evidence-in-chief para 4.22 [Environment Court document 11].

Dr V F Keesing, evidence-in-chief para 11.13 [Environment Court document 37),

1 DrVF Keesing’s stream 5.01.

" Dr W F Donovan, evidence-in-chief para 5.27 [Environment Court document 30].

Dr I K G Boothroyd, evidence-in-chief para 3,10 [Environment Court document 11].

%6 DrV F Keesing’s streams 4.01 and 4,03,

7 DrV F Keesing, evidence-in-chief para 10,1 and Table 3 [Environment Court docurnent 37),
Dr I K G Boothroyd, evidence-in-chief para 4.23 [Environment Court document 111,
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Tributary 3 can be divided into three reaches, 1) an upper headwater reach draining naﬁve bush,
2) a piped mid-reach, and 3) a lower reach draining low gradient swamp. - The upper headwater

reaches are of high value and support large numbers of banded kokopu and koura as well as EPT.

Tributary 4 (Vaughans Stream 4: True-left bank)

[93] Dr Boothroyd describes'” this tributary as having riparian vegetation and
moderate to high ccological values due to that vegetation, ‘high numbers’ of banded
kokopu and the presence of EPT taxa.

Tributaries 9A. 9B, 9C (Glenvar Ridge north face)'*
[94] Dr Keesing considered'® that the first 100 metres of tributary 9A'2 above its

junction with the mainstream has moderate ‘function/habitat’ value, and low biological

value. Later'® he discusses tributaries 94, 9B and 9C**, stating:

With the exception of the lower portions of {9A] (which will be reserved under the Landco SP
proposal), none of these tributaries has a riparian zone in native vegetation, no fish have been
recordéd in them, none suppbrt any EPT taxa and their MCI-sb scores indicate poor conditions,
Hence, even though these three tributaries are within the mid-reaches of the Vaughan's Stream

main stem, their contribution to the ecological functionality of the wider freshwater system is -

negligible,
[95] Dr Boothroyd wrote®;

Tributary Q[A] (drains into the true-right side of the upper Vaughans Stream. The lower reaches
drain an area of steep sloping land covered in native bush, whilst the upper reaches are in grazed
pasture. Stream habitat abundance is limited by the low quantity of surface water, with highest
value habitat occurring in the lower reaches. Koura are recorded from the lower reaches of
Tributary 9{A]. ‘

17%
180
81

Dr1K G Boothroyd, evidence-in-chief para 4.24 [Environment Court document 11].

DrV F Keesing’s stream 2,02,

Dr V F Keesing, evidence-in-chief para 10,1 and Table 3 [Euv:ronment Court document 37].
2 DrV FKeesing’s streams 2.02, 2.01 and 3.05.

'8 DrVF Kessing, evidence-in-chief para 15.4 [Environment Court document 37].

¥ DrVF Keesing’s tributaries 2.02, 2.01 and 3.05.

15 DriK G Boothroyd, evidence-in-chief para 4.25 [Environment Court document 11].
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Dr Boothroyd said littie!® about tributaries 9B and 9C (both downstream of tributary
9A).

Vaughans Stream as a whole

[96] A key issue is whether Vaughans Stream is, or parts of it are, a significant
habitat(s) for the purposes of section 6(c) of the RMA. In their reply the NSCC’s

counsel, Dr Somerville and Mr McNama:ra, criticised Dr Keesing on four grounds®®:

.. failure to consider fully the presence and importance of fish, the ecological function of
tributaries, the poteniial for restoration, and the importance of the Vanghans Stream catchment as

a whole.

We agree that Dr Keesing’s position on the value of the tributaries of Vaughans Stream
_ for fish is difficult to understand and was summarised fairly, by counsel for the NSCC,

when they wrote!

Déspite accepting the role ephemefal streams in these areas played as a fish habitat, and not
denying the findings made by Dr Boothroyd as set out in hig evidence in chief, Dr Keesing
nevertheless denied'® that the streams numbered 1, 3, 4, 5 and 9 ... {which are located on the

Vaughan’s slopes and in Glenvar) had value as a fish habitat.

[97] Similarly as to function, Dr Keesing agreed™®® with Dr Parkyn’s evidence about
the importance of headwaters on downstream waters. He also confirmed that
connectivity of streams is important under cross-examination by Ms Campbell for the
ARCIQ{ and by Mr McNamara'?? for the NSCC. Despite that he was not prepared to

concede any functional value in the headwaters of stream 1, i.e. streams 1A to 1D,

[98] Further, the potential for restqraﬁonA of degraded tributaries and reaches should
be considered under section 5(2)(c) of the RMA — ‘remedying ... adverse éffects’ — and

18 His Annexure IB0§ contains photographs of them.

'8 NSCC Reply 12 November 2007 para 14.10 [Environment Court document 88].
'8 NSCC Reply 12 November 2007 para 14.14 [Envuonment Court document 88].
'8 Transcript p. 1198 lines 14-30,

0 Transeript p. 1186.

' Transcriptp. 1186 line 32'to p. 1187 line 1.

2 Transcriptp. 1195 at lines 7-8.
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]

section 7(f) — ... enhancement of the environment ...
13,

On this issue Dr Keesing

wrote

Where the ecological values of streams are low and t‘he effects of their loss not significant then

there should be no issues relating to their removal,

He agreed in cross-examination'®* by Ms Campbell for the ARC that one of the
differences between him and Dr Parkyn is that he did not take restorative potential into
account. We return to that issue lafer when making preaicﬁons. Other identified
differences between him and Drs Parkyn and Boothroyd were his relative lack of
evidence on the fish ecology (because he saw this as a main stem issue on which Dr
Donovan gave evidence) and the related issne of looking at the Vaughans Stream

catchment as a whole,

Awaruku Stream and its tributaries'” _
[99] This is poor quality habitat with small numbers of fish!*®, We find, based on Dr

Donovan’s evidence, that'®” ... the Awarnku Stream does not compare favourably with
others district-wide, reglonally, nationally but it’s not without freshwater ecological

values™.

1.56 Conclusions — Freshwater ecology
[100] In relation to the Landeo structure plan and the evidence of the witnesses in
favour of it we consider there is some strength in Dr Somerville’s and Mr MeNamara’s

submission'”® that:

Landco’s overall approach may be characterised as one of excluding from consideration matiers

that might otherwise result in particular streams being accorded value ..

193

DrV F Keesing, evidence-in-chief para 6.7 [Envuomnent Court document 371. -

Transcript p. 1188 lines 26-37.

DrV F Keesing’s streams 11.02, 11.03, 11,04,

Dr V F Keesing, evidence-in-chief Table I [Environment Court document 37]; DrWE Donovan,
evidence-in-chief para 5.29 [Environment Court document 38].

Dr W F Donovin, evidence-in-chief para 3.1 [Environment Court document 38} )
NSCC Submissions in reply, 12 November 2007 para 14.15 [Environment Court document 88].
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We consider the presence of threatened or locally uncommon fish species (long-ﬁnned
eel and inanga) is a matter that goes towards significance under section 6(c) of the
RMA, as are the functioning of all the tributaries of Vaughans Stream, and the potential
of degraded tributaries for restoration. We agree that Landco’s approach of dividing
consideration of the main stem and perennial tributaries from intermittently flowing
tributaries and having different witnesses deal with each (Dr Donovan and Dr Keesing

respectively) increases the difficulty of looking at the catchment as a.whole.
[101] We find that on the preponderance of the evidence:

1. Vaughans Stream supports both long-finned eels which are a threatened
_species, and inanga, koura Aa‘nd EPT species which are all locally
uncommon (i.e. North Shore City); |

. 2. the drain section of stream 2 is an important breeding habitat for inanga;

3. because the mid reaches of Vaughans Stream connect the upper and lower
‘reaches, maintenance of natural flows is very important in ecological
terms;

4.  there are a number of sighiﬁcant bush remnants which include streams, e.g.
on streams 1C, 4 and 9A; _ _

5.  all the tributaries (except 0, 1 and 2 and the piped _s;ections of streams 3A

- ' , and 3B) and their headwaters play an important function in collecting and
filtering the water that flows into Vaughans Stream;

6.  stream 1B provides connectivity between streams 1C, 1D and the estuary;

7. Subjectto &:

(a) all tributaries remain viable to a greater or lesser extent as habitat for
fish and insects; and as functioning parts of the catchment ecosystem;

(b) all the tributaries of Vaughans Stream have potential for
enhancement;

8.  the Vaughans Flats confain a degraded wetland which is, because of its
rafity, important to connectivity between the stream and marine
ecosystems. It is also important as habitat to inanga, eels and other fish
species, a significant habitat for indigenous fauna within the meaning of
section 6(c) of the RMA.,
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1.6 Stormwater and erosion

[102] Under the existing land uses of the LBSP area sediment is washed into and down

Vaughans Stream and Awaroku Stream into Long Bay. The average sediment vields for .

those land uses in the area are'®”:

670 kg/ha for pasture
300 kg/ha for urban’

Those figures show that, at least from the poiﬁt of view of minimising sediment

production, urban use of the Long Bay SP area is preferable to pasture,

[103;], There appeared to be agreement that if the structure plan area was developed as
in either of the structure plans then ultimately the aﬁnual average sediment discharge
would be less than now. The contentious issue between the parties was about tiae
possibility of increased sediment during earthworks for urban development. Since that

is an issue of prediction we leave it to part 3.0 of this decision.

1.7  Marine ecosystems
[104] We read and heard evidence of five experts in the general field of marine
ecology:

Mr S Kelly (fot NSCC)
Mr P A Hartley (for NSCC)

Dr M Larcombe (for Landco)

Dr § De Luca-Abbott (for Landco)
Dr S Thrush (for the ARC).

r200

In a joint statement by the first four™ they recorded their agreement that:

¢ marine communities within Long Bay are adequately documenied;
¢ Long Bay's marine reserve statizs provides an opportunity for marine environment to return

{0 a more natural state;

DrM Larcombe, evidence-in-chief para 5.10 [Environment Court document 331,
_ Environment Court Docurnent 6,
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e a3 Long Bay is a marine reserve, activities should be more controlled/scrutinised;
» Long Bay is important because it contains a mix of innef and outer gulf species;
» itis important to consider the proportion of the marine environment in reserves;
» the marine &cological values of Vaughan’é and Awaruku estuaries are unlikely to be
particularly high, but they provide a link to the freshwater system;

s suspended sediment and sedimentation can have potential effects on the Long Bay marine
environment,;

e there are some species present in Long Bay that have been documented by NIWA to be
sensitive to suspended sediment and sedimentation in lab and in field trials (although studies
have not been specifically carried out in Long Bay);

s there are species present in Long Bay that are potentially sensitive to urban contaminants
and sedimenfation (at different levels of contaminants, sedimentation and suspended
sediment); ‘ _

e the amount of sediment Hi(ely to enter the recelving environment under the various
development.soen:aﬁos is not ye:t known;

o there is & need to compare current catchment sediment yields and yields from both
development scenarios;

o the NIWA hydrédynamic model currently estimatés the potential for sediment dispersal, but
it is based on various assumptions, and there are various interpretations of the outputs;

» sediment can be transported across the reefs under certain conditions.

1.8 Tke coastal en.vtranment

[105] Landscape experts Mr P Rough (for Landco), Mr S Brown (for NSCC), Mr B
Coombs (for the ARC) and Ms D Lucas (for the Long Bay Society) agreed®! that the
entire Long Bay structure plan area is within the ‘coastal environment’. That is an
important agreed finding because it entails first that there is a matter of national
importance involved under section 6(a) of the RMA, and secondly that the New Zealand

Coastal Policy Statement also has to be given effect to>"%.

[106] We discuss the ‘natural character’ of that part of the coastal environment which
is the LBSP area in Part 1.10 below in relation to landscape.

Landscape experts’ joint statement § June 2007 para 4.4.1 [Environment Court document 6/1].
Section 75(3) of the RMA.
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1.9  The history of Long Bay (Te Oneroa o Kahu)
1.91  The historic heritage

[107] Weread evidence from these heritage professionals:

Dr C Phillips, archaeologist (for Landco)

Mr M Campbell (for The Long Bay Okura Great Park Society)
Mz D Nugent (for Auckland Regionai Council}

Mr R MeGovern-Wilson (for New Zealand Historic Places Trust)
'Mr R Foster (for North Shore City Council)

Mrs L Vythuis (for North Shore City Council).

[108] A useful set of maps had been prepared by Geometria Limited and was produced

by Dr Phillips. The maps show™ 19 pre-European Maori archaeological sites and
seven 19th and 20th century archaeological sites recorded in the New Zealand
Archaeological Association site recording file as being within the Long Bay Structure
Plan Area. Most pre-European Maori sites are located either along Vaughans Stream
near the eastern end of Awaruku Ridge, or the Vaughans Slopes (Scuth). Some are
observable on the ground, others were detected by geophysical inveétigation and
subsequently checked on the ground. The experts described the set of archaeological
features on the Awarnku Ridge and Headland as:

Constitut[ing] a contiguous landscape of occupation and use ... This landscape is not restricted to
pre-European Maori occupation. Integral to the landscape is Alexander Panni'll’s house site
(R10/1139) and the ditch and bank fences (R10/1098) thought to be associated with the Pannill
family occupation, as well as the World War II pill-box (R10/1083).

Within the Structure Plan Area there are spatial patterns representing a range of activities, both
through time and across space, This landscape represents three significant periods in the history
of Aotearca/New Zealand: pre-Buropean Maori cccupation; the early colonial and setiler
occupation of the 19th century; and 20th century occupation including occupation related to
World War IL

¥ Agreed statement 29 June 2007 [Environment Court document 6/10].
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Pannill’s House site and the World War I pill box are outside the LBSPA, on land now
owned by the ARC.

'[109] The sifes on the Awaruku headland disclose” that the Maori inhabitants
occupied the natural terraces on it intermittently over a period of 350 years, from AD
 1450-1800. The experts agreed™:

As the physical landscape at Long Bay is relatively intact the Maori sites on'the headiand are in
good condition, and their context can be determined within the local physical landscape and in

relation to other sites along Vaughans Stream and beside the stream mouth,

The Maori sites along Vaughans Stream have been less well studied, but although there have
been recent native tree planiings along the stream, it is likely that the sites themselves are
reasonably intact, and have good contextual valués, good information potential and educational

- values,

Although Maori midden sites themselves are not rare locally or regionally, their groupings in
these locations are. Midden contents reflect the local environment of the time of occupation and
50 are umque to cach locahty Clearly, Maori occupatlon during this period left a fight footprint
on the land with patches of shell buried beneath the topsoﬂ being the main component.

The pre-European Maori landscape at Long Bay also stands out ag significantly different from
st-xperﬁcially similar sites, It differs from the nearby landscape at Weiti, for ins?anoe, in that the
latter is a horticultural landscape implying semi-permanent occupation while the evidence at the
Long Bay headland landscape implies repeated short-term, transient occupation over a long time

period. The two landscapés are complementary,
[110] As for the 19th century history of the land, the experts agreed®:

Extractive indusfries, common throughout New Zealand during the nineteenth century, are
represented in Long Bay by gum digging, which has resulted in a relatively light impact on the
environment. Gum digging during the nineteenth century is well-known historically, but few

sites have been recorded that relate to this activity, especially in North Shore City. Two sites

24

Archaeological and heritage experts® agreed statement (29 June 2007) pags 3 [Environment Court
document 6/10]. :

Archaeological and heritage experts’ agreed statement (29 June 2007) page 3 [Environment Court
document 6/10].

Archaeological and heritage experts' agreed statement (29 June 2007} pages 34 [Environment
Court document 6/10].
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along Vaughans Stream, together with gum digging holes found during the Historic Places 4ct
section 18 investigation, present a full picture of this endeavour ..,

Farming has made a longer-lasting impression on the environment with the clearing of scrub,
fern and patches of forest and their replacement with grasses, orops and exotic shelter belts. The
principal evidence of nineteenth century farming at Long Bay is the system of ditch and bank
fences, thought to be constructed by, or for, Alexander Pannill during the 1860s. These
structures provide a rare insight inte a nineteenth century farm layout, showing how the farm was
divided into a series of paddocks, with smaller ones closer to the farmstead.

[111] Their comment on the 20th Century was>;

The World War IT defensive structures that are located along the coastal cliffs and shore of Long
Bay are an important part of the more recent history of New Zealand. The most notable feature
relating to this period along the coastal cliffs at Long Bay are the pill boxes.

[112] The experts concluded that>®;

The layering of occupation on the headland makes this cultural landscape highbly significant and
this derives from its integrity as an intact and historically layered landscape, where the whole is

very much greater than the sum of its parts, The layering in one place of:

s  pre-European Maosi occupation (from an early date);

o the 19th century seftler occupation (representing the interaction of Maori and pakeha and of
changing patterns of ownership and occupation); and

s the World War I gun emplacement (again, representing a crucial point in New Zealand
history)

— may be in many ways unique in New Zealand. 1I{t] is highly signiﬁcanf at district, regional and

national Ievels.

That is an important, agreed, conclusion on which we should place considerable weight,

Archaeological and heritage experis’ agreed statement (29 June 2007) page 4 [Environment Court
document 6/10]. : _
Archaeological and heritage experts’ agreed statement (29 June 2007) page 4 [Environment Court
document 6/10].
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1.92  Tangata whenua values
.[113] The District Plan®®, and all witnesses, recognise that there are three iwi with

status as tangata whenua:

e Ngati Whatua;
» Ngati Paoa;
¢ TeKawerau a Maki,

Of those only one group, Ngati Whatua'Ngar Rima o Kaipara (“Nga Rima”) — which
affiliates to Ngati Whatua — was a party to the appeals. However, we read and heard the
evidence of a representative of Te Kawerau a Maki also — called by the ARC,

Ngati Whatua _
[114] We did not hear or read evidence on behalf of Ngati Whatua as an iwi. Instead

we read evidence from the kaiarataki (loosely, “CEO”) of Nga Rima — Ms J Sherard.
She stated that Nga Rima approves the Landco proposal for the Awaruku headland
which involves setting aside a representative sample of the heritage sites, burying the
remainder so that they are safe, fhe setting aside of a ‘reserve contribution’, and building
an educational centre at or near the foot of the coa_'stal scarp (in the location of the

existing cottages).

[115] We found the evidence of Ms Sherard rather elusive. First it contained a lengthy
and mostly irrelevant description of organisations and meetings related to Ngati Whatua,
Then the main reason foi‘ Nga Rima’s support for the Landco SP appears to be in this
passage’™ (Which gives the flavour of Ms Sherard’s style):

In ne way should ‘seasonal pé’ be negated in tenﬁs of the protective measures put toward it.
The context of the whenua headlands, in its entirety, on the eastern coast needs an improved

measure of protection, both restorative and management.

It is noted that both the LCSP and NSCCSP proposals state through their respective conceptual

evidences that a percentage of the South-East whenua headlands can be preserved. For this

Chapter 7 para 7.1 [NSCC District Plan Vol. 1 p. 7-1].
Ms J Sherard, evidence-in-chief p. 11 [Environment Court document 77].
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reason, Ngati Whatua Nga Rima o Kaipara has looked at the longevity of Kaitiakitanga and
manaakitanga in terms of ensuring that knowledge of the archaeclogical and cultural heritage is
assured into the future. '

For this reason (and others mentioned elsewhere in the evfdenc&e), the Landco Limited

Structure Plan is our preférred structure plan proposal,

To that effect, there are clear differences in the percentage levels of the area coverage, certainty
and protection given to the sites. Therefore, in relation to the above-mentioned, NWNRoK
prioritised that protection given in perpetuity by the LCSP should be given our support rather
than that of NSCCSP Long Bay 7 Heritage Protection Zone which allows for subdivision and
development through an ‘éxception to the rule’ based on considering Structure Plan principles of
the Operative District Plan.

[116] When she was cross-examined by Ms Campbell for the ARC about proposals of

its witness Mr Nugent for the protection of the headland, this passage ensued™ '

Ms Campbell: So Mr Nugeat’s HPA would provide better protection from

disturbance for the archaeological — the physical archaeological
remains? )
Ms Sherard: Correct, but again however not quite in the manner that we had

envisaged, 'fhere is the physical remains and there is the longevity in
people’s memories’ remains,

Ms Campbell; And by that are you referring to the interpretative or cultural hefitage
centre that the Landco plan provides for?

Ms Sherard: | Not entirely,

Neither there nor énywhere else did Ms Sherard state precisely why the Awaruku

headland was of significance to Nga Rima. We gained the impression it was more out

of general respect for waahi tapu than for specific historic reasons. Finally we note that
at the carlier hearing (16 November 2005) before Commissioners for the NSCC Ms

Sherard produced a submission supporting other interested persons, Ms Pamera Warner

and a trust called Te Tinana o Ngati Whatua. Ms Sherard’s evidence to us seems to be

inconsistent with her earlier position.

2n

Transeript p. 1819,
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[117] In fact Ms Warner gave evidence to ug for the Okura Environmental Group on
behalf of “Te Tinana O Ngati Whatua’. She explained that is a charitable trust???
representing ‘the seven traditional regions of the Rohe o Ngati Whatua and is the overall

23 Ms Warner stated”' she personally was a member of Ngati

representative group
Rongo. That is a hapu ‘associated with’ one of the five marae represented by Nga
RJm 215 although, as Ms Sherard had earlier acknowledged?'®, each marae retains the
autonomy to speak on matters aff‘edﬁng it. Ms Warner advised that Te Tinana’s
preference is for a larger historic zone with no development allowed in it. Ms Warner
informed us that she was descended from Maki under ‘Te Kawerau a Maki’ — see below
— and that he and her other tupuna had left footprints on the sand of te whenua roa o

Kahu (Long Bay).
Ngati Paoa
[118] Ngati Paoa was neither a party, nor had a representative give evidence. We had

rather conflicting evidence as to its position:

e Mr Oliver produced®’ a letter of support; but-
e - Ms Vyfhuis produced*'® a later letter qualifying Ngati Paoa’s acceptance.

We do not give its (irreconcilable) views any weight.

Te Kawerau a Maki

{119] Te Kawerau a Maki was not a party to the appeal. Nor had it an earlier
involvement in either these or the earlier proceedings about the future of Long Bay.
Despite that at the hearing Mr S B Roberts appeared to give evidence on behalf of Te
Kawerau for the ARC. Landco was obviously very concerned at this late development.
Counsel referved to Canterbury Regional Council v .Waimakariri District Council?®

(“the Pegasus Town case”) where the Environment Court wrote:

212 Registered 17 July 1992.
25 Ms P Warmer , rebuttal evidence para 2 [Environment Court document 701,

2 Ms P Warner, rebuttal evidence para 1.0 [Environment Court document 70].

25 Ms J Sherard, evidence-in-chief para 2 [Environment Court document 77},

26 Ms T Sherard, evidence-in-chief para 2 [Environment Court document 77],

zi: Mr G Olliver, evidence-in-chief appendix 5 [Environment Court document 22],

Ms L Vyfhuis, rebuttal evidence appendix 2 (last page) [Bnvironment Court document 14],
39 (£5/2002 at para [74]. ,
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It would be a travesty of justice at this late stage of lproceedings in respect of development
proposals which have been extant for many years to arbitrarily halt any further consideration of
development as a result of Maori concerns which did not finally become apparent until the
Reverend Gray drew his diagrams upon a whiteboard in Court. We also consider it totally
inappropriate at this late stage to halt those proceedings and essentially accept a veto now lodged

by 2 small but sincere group of Maori.

We observe that these proceedings are distingnishable from the Pegasus Town case first
because we do not understand Mr Roberts to be suggesting all development be stopped —
although he certainly wished to debar urbanisation of a large part of the Awaruku
headland and the Awaruku Ridge running almost all the way back to Long Bay College.
Secondly no party is here suggesting that there is a lack of consultation, let alone that

any such failure should canse a ‘veto’ of proceedings.

[120] As for consultation, superficially the consultation undertaken by Landco appears
to have been reasonably thorough and sincere, However, for Te Kawerau a Maki Mr
Roberts did not, if we understood him correctly, accept®?? that proper representatives of
Te Kawerau were consulted.  That is not a negligible point: if a limited liability
company was to be consulted would it suffice to talk to a shareholder? However, since
no party appealed on the grounds of lack of consultation by the Council or the Crown,
we make no findings as to the adequacy of any consultation by them. The important
issue here is that Te Kawerau a Maki is not debarred from having an authorised
representative give evidence in these proceedings. We turn to the substance of the

evidence,

‘[121] Mr Roberts explained how the names of both his iwi and of Long Bay are linked
to the history of the area®;

In the early fo mid 1600s, our eponymous ancestor Maki migrated with a large group of

followers from Kawhia ...

Transcript p. 1594.
Mr S B Roberts, evidence-in-chief para 4.4 e ff[Environment Court document 56].
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[They fought a] battle ...at the southern end of Te Oneroa o Kahu {Long Bay). This battle is
known in Te Kawerau A Maki iradition as ‘Whakarewatoto’. This name came fo apply to the
southern end of the Long Bay beach and to the kainga that was located on the headland above ...

Following the battle of Whakarewatoto, Maki and his ... followers [seitled] in the area, As part
of the peace settflement following the battle, Maki’s younger brother Mataahu married a local
chiefly Ngaoho woman known as Te Kura, It is from her that the Okura area adjoining Long
Bay to the north takes its name, ‘the dwelling place of Kura’,

[122] Maki’s grandson was Kahu who lived on the North Shore. Mr Roberts wrote of

Kahu??;

[123]

It is of immense significanee to us that it is from this tupina that bot_ﬁ Te Whenuaroa O Kahu -

‘the extensive lands of Kahy’ (Nortﬁ Shore) and Te Oneroa O Kahu — ‘the long sandy beach of

Kahu’ (Long Bay) take their name. From Kahu descended Marukiterangi who lived at Te

Onerca 0 Kahu (Long Bay) around the beginning of the seventeenth century. Marukiterangi

marricci Tawhiakiterangi who was also kndown as Te Kaweran A Maki We ‘are the direct
. déscenciants of these ancestors [i.e, Maki and Kahu],

In relation to the Awaruku ridge and terminating headland Mr Roberts wrote™:

Archaeologists have recorded this ancestral occupation area on the southern headland as a
nutnber of separate sites, but Te Kaweran A Maki see the area as one large kainga, or settlement,
that has been occupied over many centuries. The archaeological evidence shows ‘burning
events® or cooking and house fires ocowrring throughout this area. This is of immense
significance to us as it is from these fires that the term ‘kainga’ {kaa — inga) comes. In traditional

Maori terms a fundamental basis for mana whenua was ‘ahi kaatoa’ or the long burning fire.

This ancestral landscapg within the Long Bay Structure Plan area, which has been recently more
clearly defined by archacological research and investigation is of immense significance to Te
Kawerau A Maki, It is the last such landscape left within Te Whenuaroa o Kabhu (the North
Shore) that is directly associated with our tupuna Kahu and Marukiterangi, and which has
not beeﬁ highly modified or destroyed by development.

[Our emphgsis] '

222
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Mr 8 B Roberts, evidence-in-chief para 4.8 [Environment Court document 56].
Mr S B Roberts, evidence-in-chief para 5.3 et ff [Environment Court document 56].
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Mr Roberts’ evidence was not contradicted by any witness so we accept it. We discuss

its significance later.

110  The Landscape

1.10.1 The agreed evidence on landscape

[124] 'We read the evidence and heard cross-examination of five landscape architects.
The fouir primarily involved m the proceeding were Mr S K Brown, Mr P Rough, Ms D
J Lucas, and Mr B T Coombs. In addition we read the evidence and heard cross-
examination of two other relevant witnesses. Mr F Boffa, a very senior and
experienced laﬁdscape architect, was called for Landco to review the evidence of Mr
Rough and others, but was not involved in the experts’ cancusing. Mr N W Olsen, the
Senior Recreation Advisor for the ARC,, gave evidence about the potential impacts of
the structure plans on the Long Bay Regional Park. Mr Olsen has degrees in both
architecture and planning so we accept his expertise to éxpress opinions about those -

impacts,

[125] Perhaps because of the subjectivity of opinions about landscape, the experts
could not agree on very much, Their joint statement records®* as many disagreements
as agreements and some of the agreements are often so carefully qugliﬁed we are not

sure what was agreed. Their agreements about the values of the LBSP area were:

o that the entire Long Bay catchment and structure plan area is within the
225
t

coastal environmen (as we have already recorded);

o that the values of the natural features of the LBSP area are as identified in the
North Shore City Significant Landscape Features Study [1998/2002]
“accepting [sic] some concemn voiced about the adverse effects of recent
housing development on the Vaughans Road Ridge”™;

o that existing values potentially affected by development within the structure

plan area include:

Agreed Statement 8§ June 2007 [Environment Court document 6/1].
Agreed Statement 8 June 2007 para 4.4.1 [Environment Court document 6/1].
Agreed Statement § June 2007 para 5.3.1 [Environment Court document 6/1).
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— natural character

— rural character .

— water/marine quality

— coastal/beach character

— heritage character (V aﬁghans Homestead, WWII bunkers etc)
- residential public domain and Regional Park outlook/views

— sense of place (covering a range of experiential dimensions)**’;

o that future amenity values that need to be addressed relate to the character
and qualities of future urban and peri-urban environments foreseeable under
the NSCC and Landco’s structure plaﬁzzg; and

o that the “archaeological landscape” near Long Bay Regional Park has values

“worthy of recognition’??,

[126] Since one of the concerns of both the Society and of the OEG is about the

visibility of proposed urban development in the LBSP area, it is relevant that the experts

also agreéd®? that most of the siructure plan area is visible from parts of Long Bay

Regional Park, including most of the lower Vaughans Flats; and thét issues concerning

the Regional Park’s visual catchment/backdrop mainly relate to publicly used areas of

the park. Further, those public areas may change, for example, with greater use of the

Vaughans Flats area and/or development of a new park entrance above Pohutukawa Bay

(as in the ARC’s Long Bay Regional Park Concept Plan and NSCC proposals for Long

231

Bay Reserve)*".
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Agreed Statement 8 June 2007 para 4.5.1 [Environment Court document 6/1].
Agreed Statement 8 June 2007 para 4.5.2 [Environment Court document 6/1].
Agreed Statement § June 2007 para 4.3.2 [Environment Court document 6/1].
Agreed Statement 8 June 2007 page 4.6 [Environment Court document 6/11.
Agread Statement 8 June 2007 page 4.6 [Environment Court document 6/1].
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1.10.2 Significant landscape features within the LBSP area

[127] As stated earlier, the four caucusing landscape architects all agreed that the
relevant features identified in the North Shore City Significant Landscape Features
Study™? have the ‘significance’®®® stated there. That study identifies the following °
levels of significance for each of these ‘units’ by which we understand the Study to
mean ‘features?, We identify each feature by the name we have given it for the purpose

of this decision:

(1) Awaruku Stream®*: ‘Significant’. Its key attributes included:

» iz sinuous profile contrasting with the rough pasture that flanks it
»  lis freedom from significant disruption & development

(2) Awaruku Ridge™: ‘Significant’. The study states that this:

... prominent ridgeline ... encompassfes] pastoral slopes that still convey a strong rural /

natural character without significant encroachment froin residential development,
(3) Vaughans Flats™®: ‘Significant’. Itskey aftributes are described as:

s  Its sinuous profile [again] contrasting with the open pasture either side
o Its fieedom from significant disruption & development

«  Iis focal nature in the centre of the valley system
(4) Homestead Spur®”: ‘Outstanding’. Iis key attributes are described as:

e  The escarpment’s very strong physical relief
o Iis resultant sense of containmént & focal character
o  The physical extent, continuity & cohesion of vegetation cover — including its

freedoin from encroachment by development
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s MrSK Brdwn, evidence-in-chief para 3.40 [Environment Court document 5].

From the North Shore City Significant Landscape Features Study attached to Mr S K Brown's
landscape evidence (Statement of Visual Evidence) as attachment SB(L)00. [Environment Court
document SA]. :

B4 INSCC] Unit No: 107.

B5  INSCC] Unit No: 106.

36 INSCC] Unit No: 104,

#1 [NSCC] Unit No: 103.
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¢ The maturity and endemic ‘signature’ value of much of that cover
*  The forest’s articulation & reinforcement of the topography

s Iis visual contrast & interplay with nearby pasture -

s Iis interplay with Vaughans Stream

(5) The Piripiri Point Ridge™®; . ‘Highly Significant’. Its key attributes are
described as:

s  Sirong topographic relief

J Predc}minantlf natural / rural skyline character

[128] Two of the streams on the Vanghans Slopes (North) — Stream 1C and 4 — are
identified®® as ‘signiﬁcant’ and ‘highly significant’ because they contain pockets of
remnant/regenerating forest. Also one stream — stream 3 — on Glenvar Slopfss240
contains ‘[a] pocket of rewarewa, puriri, kahikatea forest west of Long Bay Primary

School’ which ig ‘highly sighificant’.

[129] Immediately to the east of the LBSP area is the coast of Hauraki Gulf. The
coast’*! from Piripiri Point to Vaughans Stream is described in the North Shore City
Significant Landscape Features Study as ‘outstanding’ because of its key attributes:

. The focal nature of the coastal interface & in particular the headland off Piripiti Point

. The stréng natural values associated with the sea, beaches, reefs, cliffs, coastal ridge &
pohutukawas ‘

. 'i‘he strong definition afforded by emphatic landforms & (more sporadically) by
pohutukawas

. The lack of encroachment by development info the coastal environment & margins

. The strong contrast befween this edge & adjacent pasture & rural-residential
development

#8  [NSCC] Unit No: 100,

29 INSCC] Units 102 and 101.
240 [NSCC] Unit No: 112,

21 [NSCC] Unit No: 99.
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[130] Continuing south along the Long Bay Beach — again outside the structure plan
area — the Long Bay Beach from Vaughans Stream fo Awaruku Stream is also

d242

described®*? in the same document as-‘outstanding’ with its key attributes described as:

. The beach’s linear profile & extensive foreshore
. The interplay of the beach front & surf
. Framing by dunes, trees & a. large, protective backshore area — protecting much of the
' beachfront from significant development
) The overall continuity & linkage with related natural features — Vaﬁghans' Creek &
escarpment, the northemn chiffs, ete.

[131] While we agree with the descriptions in the North Sﬁore City Significant
Landscape Features Study, we draw attention to the fact that the study is about units —
which are much too small to be landécapes so they are properly classified in the
language of the RMA as features. That is relevant because it was the case for the Long
Bay Society that the landscape witnesses,. other than their witness Ms Lucas, had not
identified whether or not the Long Bay structure plan area is an ‘outstanding natural
landscape’ within the meaning of section 6(b) of the RMA, or part of such a landscape.

1.10.3 Section 6(b): Outstanding Natural Landscapes

[132] It was recognised by most of the landscape experts (Mr Rough excepted) that
part of Hauraki Gulf ~ roughly coinciding with the Long Bay Marine Reserve - and the -
adjacent coastline (to the cliff-fops) from Vaughans Stream to Piripiri Point is an
outstanding natural landscape within the meaning of section 6(b) of the RMA.
However, the Society argued, or at least its witness Ms Lucas did, that a greater area is

an outstanding natural landscape.

What is a ‘natural’ landscape?

[133] Referring to a ‘natural landscape’ has been described as an oxymoron® to be

avoided. Over most of the Earth’s continents that may be frue. However, while New

[NSCC] Unit No: 105, :
Dr G Park Theatre Country (VUP, 2006} p. 9.
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Zealand has many myths about its clean, green countryside, it may not be too much of
an exaggeration to claim that some of its really remote back country is nearly pristine
(‘nearly’ because one still needs to discount introduced pests and weeds, cut tracks and

the occasional hut). Inany event we canmot avoid the issue becaiise the RMA expressly
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refers®” to ‘outstanding natural features and landscapes’.

[134] Mr Brown usefully referred fo studies®® which he claimed ‘provide a verifiable

foundation for the identification of outstanding natural features and landscape across the

Region’. He continued**:

That research, in common with a series of earlier studies dating back to 1998, clearly indicates

that landscape attributes and values are typically defined by two key factors:

(a)  The degree of naturalness and endemic character of a locality — related to ifs sense of
place, both as part of New Zealand and as a distinctive location within this country; and

. (b)  The visual structuring and patterning of the laﬁdscape — its compositional character that,

in turn, affects the degree of visual c‘ohen-a-nce,‘ diversity and stimulation / excitement

elicited by the landscape it two dimensions and three dimensions.

The level of naturalness and concomitant perception of the degres to which a fandscape is
developed or modificd, has been idéntified by Professor Swaffield and Mr Fairweather as critical
factors in the evaluation of landscape values, while the ‘structuring and patierning’

characteristics of any landscape influence preference at a level below this,

Based on their research, Swafﬁel‘d and Fairweather have identified two main paradigms that help
to explain most New Zealanders® responses to landscaps and their assignment of values to
different types of landscape. The ‘wild nature’ paradigm, repeatedly identified in their research;
is strongly correlated with the native endemic character of landscape scenes and the
predpmq'nance of natural elements and patterns within them. The sécond, ‘cultured nature’
paradigm, is more accepting of exotic vegetation i;nd productive rural uses, but again shows a
strong aversion to obvious signs of development and buildings in the Jantdscape. Inevitably, such
interpretations of landscape are also closely aligned with the concept of “natural character’ as per
section 6(a) of the Resource Management Act 1991 (RMA),

Section 6(b) of the RMA.

Including Public Perceptions of Outstanding Natural Landscapes In The Auckland Region,
Research Report No. 273, John R Fairweather, Simon B, Swaffield, David G Simmons. 2004,

Mr 8 K Brown, Statement of Visual Evidence paras 2.4 to 2.9 [Environment Court document 5].
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We consider that research is consistent with the discussion of naturalness in landscapes

in the cases. For example in Harrison v Tasman District Council the Planning Tribunal

wrote®";

The word “patural” does not necessarily equate with the word “pristine” except in so far as
landscape in-a pristine state is probably rarer and of more value than landscape in a natural state,
The word “natural” is a word indicating a product of nature and can include such things as
pasture, exotic tree species (pine), wildlife ... and meny other things of that ilk as opposed to

manmade structures, roads, machinery.

In fact a ‘cultured nature’ landscape in terms of the Swa_;ﬁeld/Fai;wedtIzer analysis is
simply a ‘natural’ landscape in terms of Harrison, and a pristine landscape (where it can

be found) must be a very natural landscape.

[135] In Wakatipu Environment Society Incorporated v Queenstown Lakes District
Council’*® the Bavironment Court set out a list of criteria of ‘naturalness’. We consider
that the list becomes mote useful if it is modified and extended so that the list of criteria

of naturalness under section 6(b) of the RMA then inclgdes%g:

relatively unmodified and legible physical landform and relief;

the landscape being uncluttered by structures and/or obvious human

influence;

the presence of water (lake, river, sea);

the presence of vegetation (especially native vegetation) and other ecological

patterns.

The absence or compromised presence of one or more of these criteria does not mean
that the landscape or coastal environment is non-natural, just that it is less natural,
There is a spectrum of naturalness from a pristine natural landscape to a cityscape, and a

‘cultured nature’ landscape may still be an outstanding natural landscape.

M [1994] NZRMA 193,

8 12000] NZRMA 59 at para (89).

2% The changes are that:
o ‘relatively unmodified and legible’ comes before ‘physical landform’; and
¢ ‘the presence of® [vegetation] is substituted for. ‘the’ in the fourth bullet point
— in the Queenstown case list. )
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1,104 The disputed evidence on the Long Bay landscape

t136] An important issue in these proceedings is whether any part of the LBSP area is
an outstanding natural landscape or whether it is parf of a wider such landscape under
section 6(b) of the RMA. That turns in'part on whether the coastline and regional park
. are part of an ONL. In our view the more difficult issue is 1ot so much whether there is
an ONL but where the outstanding natural landscape ends. There was some confusion
between the witnesses over what was being described as a landscape and over whether

the landscape or its features were natural.

[137] With the Fuairweather and Swaffield study as background Mr Brown

concluded®:

... it is'my opinion that the coastline of the Okura Estuary and from Piripiri Point to Vaughans
Stream, including a forest-clad Vaughans Stream Escarpment [the Homegtead Spur], continues to
be outstanding. 1t is relatively devoid of structures and overt signs of human activity, while the
coast’s natural 'landforms, dynamic coastal processes, and interplay of sea, cliffs, bays, gullies,
ridges and pockets of native vegetation (creating a clear three dimensional structure and two
dimensional patterning) are gli consistent with the criteria for ‘outstanding’ landscape defined by '

the Swaffield / Fairweather research.

However, Ms Lucas wrote®' “This [the coastline] is not a landscape but a feature’. We
agree, if only that statement is refgrred to. However, looking at Mr Brown’s evidence
as a whole we consider he was looking at the Hauraki Gulf-Long Bay landscape as
identified in Landscape Units 51 and 54 in Plan Cﬁénge 8 to the Regional Policy
Statement. Each of those units is probably (just) large enough to be a landscape itself,
not a (smaller) feature. Importantly that means Mr Brown was considering the interface
between land and sea, and the landscape that includes the seascape. ‘

252 ¢

[138] Mr Rough’s conclusion as to landscape state was that™” “... it is my opinion that
Y op

the SPA and the adjacent Regional Park does not constitute an outstanding natural

Mr § K Brown, evidence-in-chief Second Statement paragraphs 2.7 and 2.8 (p. 8§} [Environment
Court document 5A]. - _

Ms D J Lucas, evidence-in-chief para 30 [Environment Court document 607,

Mr P Rough, evidence-in-chief para 105 [Environment Court document 287,
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landscape’. His principal reason appears to be that while these two areas, and the head
of Vaughans Stream (outside the LBSP area) contain outstanding features, those
features” *.., are generally too small, too scattered and too disconnected’ to enable the
overall landscape to be ranked as outstanding in terms of natural science factors. He
came to similar conclusions in respect of aesthetic values, expansiveness and the other
Pigéon Bay** factors. He did not consider whether any part of the LBSPA was in a

different landscape from the rest.

[139] The second Landco landscape expert, Mr Boffa, wrote®:

For the purpose of my assessment I have defined the Okura/Long Bay landscape as the area
seaward and to the east of Okura River Road, bounded to the north by the Okura River and to the

south by the Glenvar Road urban area.

He did not give an eastern boundary but the easternmost component of the landscape
mentioned by him is the Long Bay Regional Park., He does not refer to the Hauraki Gulf
or the seaécape at all, nor did he give an opinion about whether there is an ONL, and if
so, where it is. | He obviously did regard the Piripiri Point and Grannie’s Ridges as

having outstanding qualities,

[140] Mr Coombs, the landscape architect called by the ARC, did not take a landscape-
wide view and expressed no opinion about section 6(b) of the RMA and how it relates to
the LBSPA,

1.10.5 Conclusions — Landscape

What is the relevant landscape?

[1411 On the facts there are three areas at the northém end of North Shore City which
are large enough to be coherently described as 1andscapes.. First is the citlyscape

including that part of the LBSPA which contains the two schools and the residential

enclave centred on Coventry Way, second is the marine reserve area of the Hauraki

Gulf and an adjacent area of the coast; and the third area is the house/pasture/bush

M P Rough, evidence-in-chief paragraphs 97 and 98 [Environment Court document 28],
C32/1998.
‘Mr F Boffa, evidence-in-chief para 4.1 [Environment Court document 29].
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mosaic which comprises the rural lifestyle landscape of Okura (and, possibly, parts of
Long Bay) as described by Mr Boffa.

[142] On Ms Lucas’s evidence, as we understand it, the LBSPA is in the Hauraki Gulf
. outstanding natural landscape. On Mr Brown’s and Mr Boffa’s evidence the LBSPA is
in the ‘Okura/Long Bay landscape’.  As for Mr Rough’s evidence, it seems to us that
he has not looked at the full picture and in particular where the landscapes begin and
end, The real issue is w‘here' the boundary between the Gulf ONL and the Okura/Long
Bay rural lifestyle landscapes is located. That depends on where the qualities of

‘naturalness’ and ‘outstandingness’ end.

Notth of Vaughans Stream
[143] Referring to the landscapes described in Change § to the RPS (and we discuss

this in Part 2.0 (the Law) of this decision), Mr Brown wrote®>®:

I can confirm that the resulting outstanding landscapes did not extend onto the ridges and slopes
behind the Piripiri Point to Vaughans Stream coastling because of the modified nature of this
landscape. 1 can further confirm that, even though the ‘culiured naiure’ paradigm is more
accepting of some forms of landseape modification, this does not extend to the type or level of
development found within Long Bay, along the Awaruku Ridge or around the end of Vaughans
Road. In addition, ‘coastal backdrops’ — to Long Bay, or indeed, any regional park — were not
specifically considered in the course of identifying the region’s outstanding landscapes.

Consequently, I stand by the current delineation of Landscape Units 51 and 54 in Plan Change 8

While on the whole we are impressed with Mr Brown’s evidencé we are concerned that
a small inconsistency crept in here. In the North Shore Significant Landscape Features
Study quoted earlier the Piripiri Point Ridge®’ has its key attributes described as ‘strong
topographic relief” and ‘pfedomina.nﬂy natural/rural skyline character’ and its level of
significance is ‘outstanding’. It seems to us that logically an outstanding feature in the
form of a ‘major ridge’ which is on the edge of, contiguous to, and in some ways
defines, an admitted outstanding natural landscape, is itself part of the outstanding
natural landscape if the feature is natural (which is one of its key atiributes). dn that

2% Mr S K Brown, rebuttal evidence para 8.13 [Enviroriment Court document 5B].
7 Unit No 100 in the Study. : _ |
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basis and because we prefer the evidence of Mr Boffa and Ms Lucas258, we find that the
cast side of Piripiri Point Ridge is part of the ONL. Based on Ms Lucas’ evidence so
are the crest-of Grannie's Ridge and west side of Homestead Spur (another outstanding
feature) down to Vaughans Stream. We find all- those features are natural and
outstanding and part of the Hauraki Gulf/Long Bay outstanding natural landscape.

[144] We have had the benefit of other expert evidence about these landscapes and of a
site inspection. Consequently we exercise the discretion — confirmed by the High Court
in Chance Bay Marine Farms Limited v Mariborough District Couneil’” and Unison

l260

Networks Limited v Hastings District Council”®” — to make our own assessment of the

outstanding natural landscapes based on the evidence.

Is the rest of the LBSPA natural and outstanding?
[145] More difficult to place are the Vaughans Stream Estuary, the regional park south

of the siream, and the Awaruku headland and eastern edge of the ridge. Mr Brown
wrote that™®;

.+ Long Bay’s association with nearby residential development, Long Bay College, even
structures and development within the Regional Park prevent it from still being regarded as
outstanding. Indeed, this confirms the Environment Court’s view — as expressed in its 1996
decision — which described the southern half of Long Bay Regional Park as being more akin fo
an urban park, as opposed to the sort of natural, even wild, remoie, regional parks otherwise
found within the Auckland Region.

[146] Neither the presence of the buildings and structures we have described in the
Regional Park (including a pavilion, restaurant, kiosks, information centre, changing
sheds and toilets, accommodation and carparks), nor the frequent presence of large
numbers of people, nor the presence of ecologically debased farmland in our view
necessarily give the landscape in which it is set an unnatural character. To the contrary,
it meets the criteria we identified eatlier. it is relatively unmodified topographicaily; it

is relatively uncluttered — there are some fences, farm tracks and buildings; the sea of

Ms D J Lucas, evidence-in-chief Appendix 4 para 30 [Environment Court document 68].

HC, Wellington AP 210/1999, 15 March 2000 (Doogue J).

HC, Wellington, CIV 2007-485-896 (Potter ).

Mr 8 K Brown, evidence-in-chief Second Statement para 2.2 [Environment Court document 5A].
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the Hauraki Gulf is part of the landscape; and there are both introduced grasses and

patches of native bush. Those introduced aspects do not necessarily colour the whole
landscape as “unmnatural’, so give weight to Ms Lucas’ argument that the whole of Long
Bay Regional Park and the Awaruku Ridge is natural. . '

[147] However, in the end we find that the; areas south of Vaughans Stream — while
they are ‘natural’ on a straight-forward application of that word — falls well short of
being sufficiently outstanding to be part of an outstanding natural landscape™,

[148] We find as a matter of fact and judgement that the landward edge of the Hauraki
Gulf Long Bay ONL containing the Long Bay Marine Reserve can be tracked on our

attachment “A”*% as follows:

(1) the boundary étarts atr the mean hlgh water mark on the southern side of
Vaughans Stream = ' |

(2) runsup the southern bank of Vaughang Stream to

(3) almost the confluence of Vaughans Stream and Stream 0

(4) proceeds northwards up the Homestead Spur until

(5) it meets the Grannie’s Ridge at which point the ONL *boundary’ turns west
until it in turn joins

(6) the Piripiri Point Ridge, and then follows that ridge to Piripiri Point itself.

[149] For the remainder of the LBSP area we find first that it is either part of the urban
area, or (nll.ost of it) is part of the Okura/Long Bay rural lifestyle landscape; secondly
that, at present, all of the LBSP arca, other than the urban part, has a natural character
within the meaning of section 6(a) of the RMA.

L11  Traffic and transportation ,

[150] We read and heard the evidence of three experts in the general field of
transportation planning, namely Messrs I Constable and K. Lee-Jones for NSCC and Mr
I Clark for Landco. Mr Johnston for OEG gave evidence-specifically on Vaughans

22 Mr B T Coombs, evidence-in-chief para 4.7 [Environment Court document 55].

¥ . Copy of Ex DK07 [Bavironment Court document 12],
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Road traffic. Joint statements™" signed by the expert witnesses relevantly record their

agreement that:

e a “proposed” road network with four connections from the LBSPA to the

existing network®

55 will be needed to serve the “full development”;

e subject to fraffic modelling, one vehicle crossing of Vaughans Stream
complemented by a secondary crossing for pedestrians and cyclists is
sufficient;

o the “school environment” on Ashley Avenue and Ralph Eagles Place
requires appropriate .road design “to discourage through-traffic adjacent to
the schools™; ‘

e Beach Road extension, Ashley Avenue extension and the [Glenvar] Valley
route should be designed to be served by public transport;

e both structure plan “proposed” road layouts are functional in terms of
meeting anticipated fransport demand, except at the village centre;

o a SATURN traffic model has been jointly developed and accepted alis being
“fit for purpose”. |

Agreement was also reachéd on network improvement works for inclusion in the fraffic
model. Some are already in the NSCC Long Term Council Community Plan
(“LTCCP™) and others were agreed as necessary to maintain the network’s operational
integrity. The resultant 2021 traffic model is suitable for assessing the effects of both
structure plans .

Joint statement in relation to transportation matters, 7 March 2007, and second joint witness
statement for developing iraffic model, 29 June 2007 [Environment Court document 61,
Being the proposed roads and network connections described in Part 0.0,




85
2.0 The law

2.1 The district plan

2.11  Introduction

[151] In Part 0.6 of'this decision we outlined the procedure we must follow. We now
identify the various matters which have to be considered under the relevant statutory
instruments and provisions. We start by considering the provisions of the North Shore
City Council’s district plan — the City Plan. We need to interpolate another issue at one
point because there are some other proposed plan changes to the City Plan which are not
the subject of these. proceedings but which may be relevant to them. We then return to
other (unchallenged) objectives and policies in the City Plan, before we continue with

- the other relevant considerations.

[152] We should explain that the unusual hiatus in the North Shore City Couﬁcil’s
finalisation of the relevant objectives and policies has been caused by other statutes, not
by the RMA. In 2000 Parliament passed tﬁe Hauraki Gulf Marine Park Act 2000 (“the
HGMPA”) and in 2004 the Local Government (Auckland) Amendment Act
(“LGAAA”) of that year. Both Acts imposed obligations on the Auckland 'Regional
Council and on Auckland’s territorial authorities to change their plans fo give effect to
the relevant statutes within time limits. Those duties under the LGAAA explain why
NSCC’s earlier Plan Change 6 we are considering here has been overtaken by as yet

unresolved Plan Change 12.

2.12 The contents of the City Plan

[153] The operative North Shore City Plan is contained in three volumes: two of

issues, objectives, policies and methods and one of maps. The most relevant Chatpterszs6

in the first two volumes of the City Plan are emphasised in the 'foilowing list:

(Volume 1}
" 1. UserGuide
2.  District Plan Development
3. Procedures and General Rules

%6 The NSCC District Plan calls each of the chapters a *section’ buf, unless quoting from the plan, we

will use the word chapters fo avoid confusion with sections in the RMA.
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Resources of the City

Issues and Goals

4
5
6. Managing the Growth and Development of the City
7. Tangata Whenua Values

8. Natural Environment

9, Subdivision and Development

10. Pollution and Waste Management -

11. Cultural Heritage

12, Transporfation

13. Signs

14, Public Works and Network Utilities

(Volume 2)
15, Business
16. Residential
17, Urban Expansien
17a. Structure Plans
18. Rural
19. Recreation
20. Special Purpose
21. Definifions

2.2  The Scheme of the City Plan
221  The hierarchy of objectives and policies -
[154] The City Plan explains the intended relationship between the objectives and

policies in the various chapters as follows™";

The relative importance of particular objectives in the Plan is reflected in the -hierarchical
approach which..has been adopted. At the top of the hierarchy, Section 5 sets out the broad
resource management goalé for the city, The second tier of the hierarchy comprises a set of
strategic objectives and policies which deals with the overall form of the city. At the third level
are the detailed objectives, policies and rules, which indicate the specifics of how the effects of

activities and development are to be controlled.

%7 NSCC City Plan Volume 1, Chapter 2 para 2.5 [p. 2-6].
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In fact the structure of the City Plan is not as easy to understand as that passage
suggests. There are difficulties: first itis not easy to ascertain where in the three tiers of
the hierarchy certain objectives stand; secondly, in working out the relationship
between objectives in the third tiér; and thirdly ascertaining whether there are in fact yet

lower levels of objectives and policies as we discuss in relation to Chapter 17.

[155] It is clear that the ‘goals’ i Chapter 5.5%%% are at the apex of the pyramid, and
that the second tier strategic objectives and policies dealing “with the overall form of the '
city” include those set out in Chapter 6.3%%®. Although the division between second and
third tiers is not 5:0 obvious because Chapters 7 to 14 also contain some provisions
which apply throughout the City, we conclude that the third tier provisions are dealt with
in all of the later chapters of the Plan, that is Chapters 7 to 20. Some of the third tier

provisions are City-wide and others are area-specific and/or apply to activity zones.

[156] New Chaptérs 9A and 17B guiding (respectively) subdivision and development
and subsequent act_ivifies under the Long Bay Structure Plan are proposed by the NSCC
and by Landco. We discuss the appropriateness of such chapters in later parts of this
decision. We now turn to describe the relevant objectives and policies in the City Plan,

starting at the top.

222 Tier I: The Goals (Chapter 5 of the City Plan)
[157] Chapter 5 discusses the issues facing North Shore generally and then continues
with a statement of general goals for the City. Because those objectives have been

completely overlooked by the witnesses we set out the relevant part of operative Chapter
5 in full*™;

5.5 Goals for North Shore

On the basis of the- issues discussed above, the Council has .adopted the following resource

management goals fo guide the formulation of the objectives and policies in the Plan:

In Plan Change 2 (discussed soon) these become Chapter 6.3.
In Plan Change 2 (discussed soon) these become Chapier 6.4,
NSCC District Plan [June 2002] pp. 5-14 and 5-15.
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. Urban Growth: to enable urban growth and development in a sustainable manner which
avoids, remedies or mitigates adverse effects on the environment

. Coastal Environment and Access: t0 maintain and enhance the quality and preserve the
natural character of the coastal environment on the North Shore and provide for public
access along the coastline 7

L Environmental Protection: to ensure that the existing quality of water, air and soil is not
degraded, particularly in highty sensitive ecosystems, and that where possible, quality is
enhanced

J Natural Heritage: to prote;ct areas of significant vegetation, habitats of indigenous fauna,
and outstanding landforms and geological features

. Landscape Protection: to recognise, protect and rehabilitate significant elements of the
environment which contribute to its special character, such as native bush, waterways,
coasta)l areas and geological features

) Tangaia Whenua Values: 1o respect the valies of tangata whenua, involve them in
management of resources of concern to them, and {ske into account the principles of the
Treaty of Waitangi _

. Heritage: to maintain and enhance the cultural heritage significance of the city

. Residential Amenity: to maintain and enhance residential amenity on the North Shore in a
manner which reinforces the diverse character of different localities and manages adverse
effects

. Business Activities: to manége business activities inn a manner which allows for maximum
business growth and development, and utilises existing infrastructure without
compromising the natural environment or the amenity of residential areas

. Global Conservation: to contribute to national and intemational efforts to conserve global
resources, lower greenhouse gases and ozonme depleting substances, and promote
biological diversity

. Business Amenify: to ensure a high standard of amenity in business areas, appropriate to
the characteristics and function of different areas

J Environmental Sustainability; to manage wban development in a way which seeks to
achieve a city which is environmentally sustainable '

. Diversity: to manage natural and physical resources in a manner which enables diversity
and choice in residential, business and leisure environments within the city, to
accommodate a wide range of needs and values, and to take account of changing
economic, social and cultural conditions

. Accessibility of Resources and Facilities: to manage wrban development in such a way
that accessibility to the city’s resources and facilities is maintained and, if possible
enhanced

e Network Utilities Infrastructure: to ensure the provision of service infrastructure to meet
current and future needs without adversely affecting the environment of the North Shore,

[Emphasis added)
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Although they are called ‘goals’ we hold that their place in the City Plan, and their
stated guiding purpose in the hieraréhy. shows that they are, in law, higher level
objectives. In effect they are the top tier in the pyramid of objectives. Potential
tensions are evident in the objectives between protection of natural habitat and
ecologi‘cal values, and retention of significant landscape features and growth and
development, Howevér, we hold that at this highest level of the City Plan there is an
overall emphasis on enabling growth and development in a ‘sustainéble manner’ which
maintains, protects and/or enhances natural resources and contrasts with the qualified

language of the growth and development goals.

2.23  Tier 2 objectives: Managing growth and development (Chapter 6)
[158] Underneath the high-level Chapter 5 objectives, the second tier objective ig?™

To manage the effects of urban growth in a manner which; ‘

o Maintains or enhances amenity values for the existing built-up areas

*  Avoids harm to valued natural environments and habitats

e Protects signiﬁcant elements and features of the North Shbre landscape

e Encourages a reduction in the use of private rddtor vehicles and increased use of public
transportation -

*  Enables the efficient use of natural and physical resources

s  Enables social, economic and cultural well-being

¢ Has regard {o the need to ease traffic congestion, pfirticularly on the Harbour Bridge in the
peak direction

» Preserveg items or areas of significant heritage value

*  Protects important coastal landscapes and features.

In five of its nine bullet points, this objective is also noticeably free of qualification in its
aim to ‘avoid harm’, ‘protect’, and ‘preserve’ different elements of the natural and
heritage environment. It also contains two important wellbeing (albeit enabling not
directing) provisions so that the same tension we observed in the goals is contained in

the second tier objectives.

Objective 6.3 “‘Urban Growth Strategy’ [INSCC Operative District Plan June 2002, p. 6-6]1.
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[159] The policies to implement those objectives are (relevantly)*™:

Policies

3. By enabling a differentiated patiern of residemtial development to emerge omn the
periphery, that minimises imiaacts on environmentally sensitive landscapes and coasial
estuaries, and oceurs in an orderly manner and in a way that supports the development

. of proposed centres, and the efficient extension or upgrading of roads and utitity

services,

6. By enabling efficient use of passenger transport by encouraging retail and related business
activity to locate in existing or proposed centres, or along selected main transport routes
where appropriate. '

7. By providing improved opportunities for residents to walk or cycle to work and shops.

[Emphasis added]

’fhe LBSP area is obviously on the northern and eastern peripheries of the City, so that
policy 3 is of core importance in these proceedings with its referengc"to minimising
impacfs on ‘environmentaily sensitive landscapes’ and “coastal estuaries” while
‘supi)ort[ing] ... the development of proposed centres’. Policies 6 and 7 are important in
relation to sefting a framework for urban design within the LBSP area.

[160] The explanation and reasons state®” that:

The preferred wban growth strategy is ome that enables new growth in both built~up and
peripheral areas, ............, In the peripheral areas it is expected that a more varied pattern of
housing development will emerge than has occurred to date, reflecting the diversity of landscapes

and provision of community focal points.

This “shared growth” strategy with a more differentiated pattern of residential developmént has

the following advantages:

(a)- It provides for the projected growth of 13,000 to 19,500 dwellings in the next 20
years, located approximately as indicated in Table 6.1

™ District Planp. 6-7.
¥ NSCC District Plan June 2002 pp. 6-7 and 6-8.
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Table 6,1 North Shore City
Projected Number of Dwellings, 2014

Growth Areas Number of Dwellings

Infill development 6,000 - 8,000

New development -

- Albany 3,000 - 4,000

- Greenhithe 1,500~ 3,000

- Ckura/Long Bay . 2,500 4,500
[1tatics added]

(b} By pro\.ziding for both infill development in built up areas and new development on
the periphery, it recognises that a balanced approach shouid be adopted which:
i)
if) On the periphery of the urban area:

o Recognises the role of some land on the periphery in providing
affordable housing for young residents wxshmg to form households,
due to lower land costs.

s Minimises the potential for residential growih to defrimentally impact
on natural landforms, bush cover, streams and coastal estuaries.

*  Reduces the pressure for intensification in built-up areas.

» Utilises the main roading and utility connections substantially in p}ace

to serve the busmess and residential growth areas,

2.3 Proposed pIaﬁ changes to the City Plan
2.31  Introduction '
[161] There are 25 or more proposed plan changes to the operative district plan. Of
those, two — Plan Changes 2 and 12 — are possibly relevant because they propose to
change higher order (Tiers 1 and 2 in the language of the City Plan) objectives and
policies wé are meant to be hﬁplementhlg That highlights an unusual aspect of this
case to which we have already drawn attention: we'are being asked to implement a
structure plan under unsettled objectives and policies, That situation appears to have
arisen mainly as a result of the NSCC complying with the LGAAA (which we discuss
below). We are rather doubtful whether we should have regard to any proposed plan

change for two reasons: first, neither séction 74 nor any other provision of the RMA
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requires us to consider other plan changes; and secondly no part of either Plan Changes
2 or 12 has yet been approved by the Council®™. However, there are countervailing
factors: much' of Plan Changes 2 and 12 is now probably beyond challenge; they
represent a more up-to-date statement of the NSCC’s strategic objectives and policies
than the operative district plan; and they fulfil the NSCC’s duties undér the LGAAA.

[162] There are three outstanding appeals to Plan Change 2, affecting Chapters 4, 5
and 6. These are on hold iaendiug the outcome of the subsequent Plan Change 12
process.  The decisions version of the Proposed Plan Change 12 was released on 31
July 2007. The three appeals (to Plan Change 2) seck that the whole of the plan change
be deleted or withdrawn. They also seek, in the alternative, quite specific amendments
~ to the wording of only some of the provisions in Chapters 4, 5 and 6, leaving substantial -
parts of Plan Change 2 not specificaily challenged. Two of the appeals are identical and

the essence of their detailed alternate relief is to more strongly emphasise the centres-
based strategy. The third appeal seeks to recognise the efficient use of major
transportation routes, particularly roading, and to recognise the role of private transport,

-S8till it is wrong at law to say that Plan Change 2 is beyond challenge while three general

appeals are outstanding,

[163] Seven appeals have been lodged against Plan Change 12, including appeals by
the same three appellants as to Plan Change 2. None of the seven appeals seeks to have
Plan Change 12 deleted or withdrawn.  All appeals seek quite specific relief by
amending the wording of the pfovisions. This reinforces our earlier conclusion that itis
most unlikely that the pursuit of the three oufstanding appeals to Plan Change 2, which
are to be resolved in conjunction with those relating to Plan Change 12 and the regional
Change 6, will result in the deletion of Plan Change 2. Rather, the more specific
alternative reliefs sought will result in the amendment of some provisions. The appeals
most likely to affect provisions relevant to the LBSPA are those lodged by the same
three parties previously discussed with respect to Plan Change 2 appeals. They seek
similar relief to that sought for Plan Chénge 2, that is: increased emphasis on a centres-
based sirategy; and the use of major transportation corridors for commercial activities,

particularly large format retailing, From our reading of the Notices of Appeal we do

7 Under clause 17(2) of the First Schedule to the Act,
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not consider that the resolution of the appeals will substantially alter the guidance
provided by the decisions versions of Plan Changes 2 and 12 for the LBSPA.

[164] The position is complicated further by the fact that the relevant Plan Changes 2
and 12 purport to change at least some of the same provisions in Chapter 6 of the

operative plan. In our view that is an incorrect procedure. Either:

. Plan Cﬁange 2 should have been withdrawn at least in part — probably
before any hearing before the Environment Court commenced®™ (see
Island Bay Residents Association (Incorporated) v Wellington City
Council’ 76) — and Plan Change 12 notified; or

o  if the Council wanted to keep submitters® rights on Plan Change 2 open it
could have notified a varation®”

Plan Change 2.

(using the words of Plan Change 12} to

The problem is demonstrated by the fact? that part of Plan’ Change 12 has been
subsequenﬂy called — in the Council’s decision on Plan Change 12 dated 7 June 2007 -
‘Variation 1 (to Proposed Plan Change 2)’ where ‘Plan Change ‘12’ in fact seeks to vary
Plan Changé 2, rather than the operative district plan. However, we do not have any
evidence that Variation 1 was ever notiﬁed”g as such, so we are rather dubious as to iis
legality. We x;vill consider the weight to be given to these (and other) instruments at the
end of this.part of the decision,

2.32  Tier I objeciives: The goals

[165] The NSCC’s decisions on Plan Changes 2, and on 12 and ‘Variation 17 (to Plan

Change 2) move the goalposts (twice) so that as at 7 June 2007 the goals state?8C

B See clause 8D(1)(b) of the First Schedule to the Act.

218  [2000] NZRMA 399 at 409.

2T See clause 16A of the First Schedule to the RMA: it expressly states that a variation may be on a
plan change, .

Refer to the title page of decisipns version “Proposed Plan Change 12 and Variation 1 to Proposed
Plan Change 2 as decided on 7 June 2007 by the NSCC.

2P Refer to the title page of the potified version “Proposed Change 12" contained in the NSCC
. District Plan’s volume of “Modifications”.

N ®  Disirdet Plan as amended by NSCC Decision 7 June 2007 on Plan Change 12 and “Varfation 1°.

8
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(underlined words added to Plan Changes 2 and 12 by the Council’s decision and struck-
through words deleted):

6.3 Goals for North Shore

On the basis of the issues discussed above, the Council has adopted the following goals to gnide

the formulation of the objectives and poticies in the Plan:

s  Natural Environment: A city which protects its natural habitat and ecological values and
retains jts significant landscape features. A city which retains the naturai character of its
coastline and provides eagy access to safe and clean swimming. A city in which public
open space is available and well used by the community. An overall result of this being a
city which allows and encourages development which is responsive to these values

o Built Environment: A city which provides a wide variety of housing forms which reflect the
demands of its ageing population and increases the accessibility to employment and
cotnmunity facilities, while offering a range of affordsble options. A city which encourages
and celebrates quality design that enhances and reflects local character and the cultural and
social needs of the community. A city which adequately services its built form in a way that
ensures the protection of its highly valued natural environment. A compact contained.City
with a quality built environment, focused around gelected gub-regional and town and-+illage
centres and passenger fransport nodes that supports goals for the natural environment, for

| . ease of movement, community weélibeing and economic growth

*  Ease of Movement: A city which effectively integrates its land use ﬁattern with transport,
and encourages the development of an wrban form which is less reliant on the private motor
vehicle, A city which utilises the full range of modes of movement, particularly public
transport while reducing the overall effects of transport on the environment

s Community Wellbeing: A city which provides a wide range of easily accessible community
facilities which satisfy the diverse social and cultural needs of the community. A high Jevel
of pedestrian amenity, personal safety and the potential for crime is recognised in the design
of these public places, with the overall result being an increase in the usage of public spaces,
community facilities and the parks network

s Employment and Economic Growth: A city which is recognised as an ideal business
location with access to a well educated and highly skilled workforce and supported by an
infrastructure which allows employment and economic growth fo be maximised. A city
which focuses its businesses around the existing sub-regional, town and village centres while
supporting its Wairau Valley and the North Harbour Industrial Estate employment sreas,
allowing for mixed use areas and working from home where the activities are compatible

with the surrounding uses
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®  Muanaging Change! A city which effe}:tiveiy consults with and inclodes its community in
decision making while co-operating with other authorities on regionally strategic policy. A
city \x;hich manages development so that it niatches the needs of the community, the capacity
of the environment and infrastructure. A city which manages {nfrastructure provigion in a
way that both ensures the provision, operation, maintenance and upgrading of infrastructure

that contributes to the growth concept in the Auckland Repional Growth Strategy and land
use transportation integration (including regionally or nationally significant infrastructure)

and avoids the adverse effects of that infrastructure on communities.

[166] There are a2 number of points we need to make about these goals:

(1) If one looks at the last of those goals — Managing Change — with its
reference to ‘... manag[ing] development so that it matches the needs of
the community, the capacity of the environment and infrastructure’ it looks
as if the importance of environmental constraints has been reduced,
However, it is significant that of the six goals the first three all strengthen
protection of the natural environmen’é and indeed that the goal for the Built
Environment specifically ‘supports goals for’ the Natural Environment.

(2) Fﬁ;‘ther, Plan Change 2 specifically amends the introductions to most of the
subsequent chapters in the City Plan by identifying which of the six goals
are relevant to each chapter. The Plan Charige 2 amendment to Chapter 17
excludes thc goal “Managing Change” as relevant to Chapter 17.

{3) The ‘Built Environment® has been amended with a sentence describing this‘

goal as seeking:

... A compact contained City with a quality built environment, focused around selecied

sub-recional and town and-willage centres and passenger transport nodes that supports
goals for the natural environment, for ease of movement, community wellbeing and

ecopomic growth.

“Sub-regional [centres]’  and ‘town centres’ are not defined, That caused some

confusion to the planning witnesses and counsel.
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233 Tier 2 objectives
[167] Next step down the hierarchy of objectives in the City Plan, the Tier 2 objectives
are changed by Plan Change 12 to re.adi81 (the amendments shown by underlining and
strike-through were made in the NSCC’s decisions versions of Plan Changes 2 and 12):

6.4 Urban Growth Strategy

Objectives

1. To effectively manage growth and change by ensuring that:—Fe-sechieve a compact
sustajnable urban form is contained within the defined metropolitan wban limits, with
more intensive business and résidential activity based on selected sub-regional and town

and-village centres, passepger transport nodes and fransport corridors on a progressive
basis and in accordance with Table 6.1, well integrated with a multi-modal transport

system and infrastructure network, which:

° ensures the protection and enhancement of a high quality natural cnvironment;

] sceures a high quality built environment; _

. enables an ease of movement and aceessibility that minimisés the impact on the
i ' environment;

. fosters community wellbeing;
I ‘ . achieves a buoyant local economy and employment growth;
L . achieves integrated planning;

° avoids conﬂicfs or incompatibilities between existing and future infrastructore

{including regionally or nationally significant infrasiructure) and land vse.

"2, To secure a prosperous city by the year 2020 that protects and enhances its natural
environment while providing easy access to a range and abundance of opportunities to

live, work, play and visit,

It will be seen that the undefined ‘sub-regional and town ... centres, passenger transport

nodes’ are to be based ‘in accordance with Table 6.1°,

[168] Table 6.1 referred to in the policies in Section 6.4 = Urban Growth Strategy was
added by the Council’s decision of 7 June 2007 on the plan changes to read (relevantly):

' District Plan p. 6-6.
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Table 6.1 Schedule of sub-regional and fown cenfres required in accordance with
Auckland Regional Policy Statement

Schedule 1 Date of Initial Plan change | Comments

Sub-regional  centres | to be Notified .
and town centres

Possible Plan Changes
may be required as town
centres—develop—in new
greenfield expansion areag
develop.

Long Bay (Review) Timing to be determined

The struck-through words at least raise the suggestion that a ‘town centre’ is not
confirmed despite the heading. We mention that because an important planning witness

for Landco, Mr A A Bradbourne wrote™ s

The most significant feature of Plan Change 12 in the context of the Growth Concept debate is
that it reaffirms Long Bay as a proposed town centre “required in accordance with the Auckland
‘Regional Policy Statement” — (see the heading to table 6.1 on page 34).

Looking at Table 6.1 the deleted words suggest that is the wrong interpretation. The
way we read. Table 6.1 is that some urban expansion is anticipated in the green fields of
Long Bay., Whether that expansion should lead to a town centre is up for review and
may possibly require ‘plan changes’, but in any event a town centre is not confirmed at

Long Bay yet.

[169] Mr Bradbourne attempted to reinforce his view of what was changed by Plan

Change 12 when he wrote®:

_ Prior to amendment Plan Change 12, table 6.1 [in Plan Change 2] read: “Possible Plan Changes
may be required as town centres develop in greenfield expansion areas”. 1 do not consider that
the amendment, which deletes reference to the town centres is intended fo indicate that Long Bay

is no longer identified for development as a town centre because:

¢  The amendment was made as a part acceptance of a submission by the Long Bay Okura
Great Park society to remove Long Bay from the schedule “so that Long Bay is not
developed as a town centre”. The [NSCC Hearing] Panel said it was “accepted in part

Mr A A Bradbourne, Third statement of evidence para 37 [Environment Court document 30B].
Mr A A Bradboume, Third statement of evidence para 38 [Environment Court document 80B].
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in as much as it opposes specific vre_f'ercnce to town centre development in the Long Bay
area and Table 6.1 ..,"%*, ‘This clearly falls well short of the submission objective of
having Long Bay removed from the schedule of town centres and the preclusion of a
town centre at Long Bay: |

s The entire confent of the table is entitled “Schedule of sub-regional and town cenires
required it accordance with the Auckiand Regionai Policy Statement”;

¢  The Panel “accepts the inclusion of these centres in Table 6.1"%% (my emphasis), The
centres are identified in the first sentence of that same bullet point as “the Albany
Village, Mairangi Bay, Long Bay, Torbay, and Greenhithe”;

s The fext of that same paragraph makes it clear that it is only a matter of time and
process before centres 'are developed in these areas, and that the requirement for
“increased certainty” in Schedule 5 of the LGAAA places a fundamental obligation on
planning authorities to give short and 1onger‘term guidance as to the future urban form
envisaged.

s The NSCC through various instruments has foreshadowed that Long Bay will

accommodate g town centre,

Mr Bradbourne’s reference to the Council’s reasoning (ét p. 15 of its report) is wrong
because its recommendation is clearly that Long Bay is not a confirmed centre, and that
is reflected in the changes to Table 6.1. Mr Bradbourne also says the text of the first
bullet point ‘makes it clear that it is only a matter of time and process’ before Long Bay
is developed as a cenfre. We are baffled by that because the actual words of the

Council report as it relates to Long Bay (inter alia) are:

the ... Long Bay ... centre ... in Table 6.1 [is] only likely fo be considered ... for more intensive

development in the longer term and then only subject to considerable further investigation ...

The Council was there using the word ‘centre’ for convenience fo identify Long Bay

amoéngst other places.

[170] Nor doés Mr Bradbourne give any supporting evidence to support his assertion
that various other NSCC °... instruments ... foreshadow ... that Long Bay will
accommodate a town centre’. That is not bome out by the policies which implement

objective 6.4 which we refer to next. In particular policy 2 states that ‘Some locations

% Hearing Panel Decision Repért NSCC 1 — General Growth p. 15,
% NSCC Decision 7 June 2007 p. 15 of NSCC Growth — General [first bullet point, last sentence].




99
within [the Albany, Greenhithe and Long Bay] areas may be selected ... as town centres
.»."] Our interpretation is reinforced by the fact that Plan Change 12 is cleatly intended
to implement Change 6 to the Auckland RPS, and that (as we shall see) describes Long
Bay as a ‘Future Urban Area’ @ as a town centre. We hold that the meaning of Table
6.1 is that development of Long Bay for some housing and businesses is Qirected, but

not necessarily at a scale to make it a ‘town centre’.
{171] The new policies to implement objective 6.4 now read?S:
Policies

1 Development opportunities _and requirements for more intensive forms of residential and
business development will be provided for in and around selected sub-regional and town

and-village centres, passenger trangport nodes and on transport corridors on a progressive
basis in accordance with Table 6.1 to give effect to the Auckland Regional Growth
Strategy, aad in accordance with Schedule 1 of Chapter 2 of the Auckiand Regional
Policy Staterent (ARPS) and Schedule 3 of the Local Government Auckland Amendmept
Act 2004 (LGAAA). This is to support the growth of employment, and economic and
_ pass.enger Il;a,ggp' ort activity within these centres provided it demonstrates a high standard

of design and compatibility with surrounding activities. This range of activities will
facilitate and ease of access betwsen housing, employment, shopping and community
facilities. In providing for more intensive forms of development, regard shall be had to
densities set out in Appendix H of the ARPS, swhereverprasticable to-do-so; accepting that
the densities are non-mandatory guidelines and may not always be achievable due to
constraints identified during centre i lanning,

2. Urban expansion will be contained within the metropolitan nrban limits in the Albany,

Greenhithe, and Long Bay areas and will proceed in a way and at a rate that rgatches
transport and infrastructure planning and provision. Some locations within these arcas
may be selected for more intensive forms of residential and business developmerit as sub-
regional and town er-willags centres, but the detrimental cumulative adverse effects of
ufbaﬁisation on the local natural environment including native bush, streams, waterways
and ecosystems will be minimised.

3. To enable a wide choice of lifestyles, a range of types and affordability of housing and

choice of employment opportunities should be investigated and provided where possible.

28 District Planp. 6-7 and Para 2.7 of Appendix 1 to NSCC Decision, 7 June 2007.
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Aveas characterised by historic housing, ecological values, natural landscapes, coastal
landforms, rural character or culiural hesitage values should be protected from
incompatible development,

To foster and promots the city’s sense of place and identitj.

To provide for enhanced accessibility to recreation, community facilities, employment and
the coastline by facilitating an effective and efficient transport system, ease of access to
public transport, improving the walkafaility of our neighbourhoods and the provision of a
Bus Rapid Transit system.

To integrate transport and land use plamning in order to maintain and enhance
accessibility, Through the development and implementation of integrated transport and
land use provisions, consistent with Schedule 5 of the Local Government (Auckland)
Amendment Act 2004):

» support the concentration of retail, employment, and community activities within

selected sub-regional and town asd-—willage cenires with appropriate transport'
infrastructure;

-. incorporate measures that achieve and enable higher density residential, employment
and mixed use déveloPment within and around identified sclected sub-regional and

town and-village centres, passenger transport nodes and transport corridors; and

¢ set high standards for urban amenity and desxgn to facilitate a range of quality retail,
employment, mixed use and living environments within identified selected sub-
regional and town centres, passenger transport nodes and trapsport corridors.

» FEnsure that the development of selected sub-regional and fown centres. passenger

transport nodes and transport corridors proceeds in a way and at a rate that mafches

transport and infrastructure planning and provision,

A high level of education and skills possessed by the city’s population will be fostered and
promoted to encourage employment growth.

Healthy and active lifestyles will 53 encouraged by ensuring that the reserve network
meets the needs of the community, ensuring a pleasurable environment for cycling and
walking and ensuring that the cultural and social needs of the community are met,
Integrated planning of growth to match the needs of the community and the capacity of
infrastructure needs to be used in a way that protects environmental values, and avoids the
adverse effects of growth that will arise if land use, community and infrastructure
planning (including planning for regionally and nationally significant infrastructure) that

contributes to the growth concept in the Auckiand Regional Growth Strategy and land use
fransporiation integration, is not co-ordinated and sequenced correctly. Infrastructure

planning and new growth need to be carried out and sequenced in a timely and efficient
manner if the desired urban form is to be achieved and if infrastructure is to be efficiently

provided, operated, maintained and upgraded,
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11. By maintaining and enhancing employment and economic growth within the main
business employment areas of the Wairan Valley and the North Harbour Industrial Estate -
by a range of techniques including the avoidance of adverse rev;srse sensitivity effects,

12.  Structure planning will be utilised as an effective technique for managing major areas of
growth and redevelopment. _

13, Through the approach of integrated planning Council will seek to influencethe rate and
form‘of development growth in order to avoid the adverse effects associated with ad-hoc
development. 7 -

14, Community and regional parinerships and the involvement of the community in decision

making wili be encouraged.

[1721 Given the differences over how to read Table 6.1 (quoted above in this part) —
which refers to ‘Long Bay’ under the heading ‘Sub-regional and Town Centres’, then
describes it is as a ‘greenfield expansion area’ in the specific entry for Long Bay — it is
perhaps useful that policy 1. states that requirements for more intensive forms of
development will need to accord with Schedule 1 of Chapter 2 of the ARPS. We
assumé that means that the ARPS prevails when its Schedule 1 lists Long Bay as a
‘Future Urban Area’ not as a ‘“High Density Centre’ (which includes ‘Town Centres),

“nor as a ‘corridor’,

2.4 . The settled, thivd tier objectives and policies in the City Plan
Chapters 7 to 20 of the City Plan . _
[173] The third tier of objectives and policies is found in Chapters 7 to 20 of the City

Plan. We consider the relevant chapters in turn.

Tangdta Whenua Values (Chapter 7) _

[174] Relevantly this includes an objective®’ requiring identification 'and protection of
Maori traditional sites of special significance to tangata whenua, That is of importance
for two reasons, First we have found that part of the Awaruku Headland and Ridge is
of special significance to some of the tangata whenua, Secondly because we are given
clea;r guidance. The objective is uncomproﬁising: Ionce sites of special significance are
identified they are to be ‘provide[d] protection’ (this is of course éubject to the weighing
exercise in seetion 5(2) of the RMA). |

B QObjective 7.4 [NSCC District Plan p. 7-4].
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Natural Environment (Chapter 8)

Coastal conservation

[175] The first relevant objective is for coastal conservation. Itis®® “To protect the
natural character, public access, cultural heritage values, ecology and landforms of the
coastal environment”. That is slightly more focussed than section 6 of the RMA. First,
the list of elements to be protected includes more than simply the ‘natural character’?*”
of the coastal environment. Secondly the objective does not qualify the protection of
those elements by adding ‘... from inappropriate development’. We infer that North
Shore City, which has a limited quantity of the identified natural elements in its coastal

environment, has decided that it generally wishes to refain what is left.

[176] The relevant implementing policies come under subheadings290 as follows:

Policies — Natural Values

6. By ensuring that the effecis of any buildings or any structures, including erosion control
works and stormwater ouflets, within the coastal environment do not adversely affeci
natural values or natural character.

7. By ensuring that wherever possible stpﬁnwéter_disposal from coastal sites be directed

away from the coastal edge.

Ecosystems

[177] There is a separate objective for ecosystems™':

Objective
To protect and enhance significant habitats of native fanna and flora to maintain biodiversity, and.

for their intrinsic, educational and recreational values,

5 Objective 8.3.1 [NSCC District Plan p. 8-4].

%2 Touse the phrase in section 6(a) of ttie RMA."

20 Objective 8.3.1 [NSCC District Plan p. 8-5 and 8-6].
¥ Objective 8.3.2 [NSCC District Plan p. 8-9].
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[178] The first particularly relevant policy for achieving the ‘ecosystems’ objective
. 292,

3, By secking the provision of suitable buffers of undeveloped land around waterbodies,
estuaries, wetlands and the foreshore so as to protect natural ecosystems by means of

esplanade reserves.

Policy 3 is a curiously limiting provision because there are several other ways of
obtaining buffers around wetlands than by means of esplanade reserves under the
Reserves Act, e.g. district plan rules, covenants, private ‘reserves’, Queen Elizabeth II
covenants. Does the policy mean those should not be considered? We consider the
answer i8 ‘no’ becanse the policy does not suggest that those other techniques are
excluded and it is limited to the margins of water bodies so that ‘other technigues may be
used beyond those margins. Also, as we mention below, there are other policies, suéh
as those supporting objective 8.3.5, which recognise a wider range of mechanisms.

[179] There follow two important policies™”.

. The first relates to vegetation removal
and earthworks:

6. By avoiding earthworks and vegetation removal affecting ecosystems and habitats.

That policy is in unusually strong terms — earthworks and vegetation removal must
avoid affecting ecosystems and habitats. Taken literally that policy is unachievable
because removing any vegetation and/or earthworks always appears to affect ecosystems

to some extent. For example, the explanation to the issues in Chapter 9.2 (discussed

next) states®*:

It must be recognised that land zoned for wrban development will undergo signiﬁcant and
permanent change, Some modification of the natural environment, including vegetation
clearance and earthworks, is inevitable in implementing the urban development envisaged by the

zoning of the land.

#2 - Policy 3 to objective 8.3.2 [NSCC District Plan p. 8-9].
2 Policies 6 and 7 to objective 8.3.2 [NSCC District Plan p. 8-9].
¢ NSCC District Plan p. 9-2;
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Accordingly we hold this must be qualified so as to refer to ‘significant or potentially

significant ecosystems and habitats’ and avoiding “adverse™ effects.

[180] The second ecological policy is a stormwater policy \%vhich reads:

7. By requiring maximum on-site absorption and vegetation filters to protect receiving

waters from adverse effects of stormwater flows affecting ecosystems and habitats

* Landscape, Landforms, Geological Features and Views

[181] The general objective on these subjects is>":

To recognise and protect those areas which make a significant contribution to the landscape

character, sense of identity, or geological history of the city.
Its relevant implementing policies are:

Policies

4, By controlling buildings and development adjacent to the coast, ... to protect the natural
configuration of the coast ...and fo protect the natural character of the. .. area..,
5. By requiring landscaping to be undertaken as part of development in order to retain and

enhance some element of natural landscape character,

Stream pfqtection

[182] The objective on ‘Stream Protection®®® under the heading Stormwater
Catchment Management is again in strong and unqualified terms. It is “To protect and
enhance the natural character and ecological amenity and recreational value of rivers,
streams and other natural bodies of water”. There are no less than 12 implementing

policies:

%3 Objective 8.3.3 [NSCC District Plan p. 8-11].
2 QObjective 8.3.5 [NSCC District Plan p. 8-15).
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Policies

1,

10.

11.

12.

By maintaining and enhancing native vegetated buffers adjacent to waterways to avoid
or mitigate the effects of surface erosion, stormwater contamination, bank erosion and
increased surface water temperature.

By requiring revegetation and avoiding impermeable surfaces and earthworks within the
margins of waterways.

By enhancing the margins of waterways in terms of their natural, ecological, amenity,
and public access values.

By maintaining and enh_anéing the biodiversity, resilience and integrity (including

linkages to other ecosystems) of aguatic and riparian ecosystems.

' By retaining natural open waterway systems for stormwater ran-off; to the greatest extent

possible, unless adequate maintenance fs not feasible or there is a threat to life and

property. '

By avoiding modification {o the structure and form of natural waterways such as

avoiding the use o;f culverts and the piping of streams,

By protecting and enhancing natural open waterways as habitats for fish, plant and other

aquatic species, particularly in sensitive catchments with high ecological yélues.

By ma'mtéining and enhanciﬁg the aesthetic or landscape or natural character values of
walerways. - _

By avoiding buildings and structures in proximity fo waterway margins,

By acquiring land, or protecting land thrqugh the use of easements or covenants,

alongside rivers, including streams, for public‘ access where appropriate and for water’
quality, ecological and landscape protection purposes,

By ensuring that where practicable, streams, rivers and wetlands are protected in advance

of development in the catchment.

By avoiding the sitdation where stormwater run-off from new development exceeds the

downstream ability to accept the water without an increase in downstream flooding or

channel erosion. ‘
[emphasis added)

As the emphasised words demonstrate, there is a strong theme of protection in ali these

policies.

Stormwater control

[183] Another relevant stormwater catchment management objective and its policies

297.
are™

1 Objective 8.3.5(2) [NSCC District Plan p. 8-16]. -
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Objective: Stormwater Control .
To adopt a comprehensive approach to river and stream system management and avoid, remedy
or miitigate stormwater contaminants and sediment discharge from land-based activities and to

protect the integrity of flood plains.

This time there are 14 relevant policies giving detailed prescriptions as to stormwater
control. Obviously this is not an issue the City Plan wishes fo leave entirely to the

Regional Council. We also record that the explanation and reasons for those objectives
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and policies specifically identify the Long Bay catchment as a .. particularly

sensitive catchment with high ecological value that require{s] greater protection from the

adverse effects of stormwater ...”,

Subdivision and Development (Chapter 9)
[184] There are three relevant objectives and related sets of policies, The first — given

considerable emphasis by the City Council — relates to ‘Protection of the

Environment’?**;

Objective
To avoid, remedy or mitigate the adverse effects of subdivision and development on the

environment, including the physical environment, biota, amenity values and landscape.

Policies

1. By retaining significant landscape features, vegetation and wildlife habitats as they
provide amenity value, diversity in the landscape and habitat,

2, By ensuring that soil/sediment run-off resulting from vegetation clearance and earthworks
is controlled in order to avoid, remedy or rﬁtigate adverse effects on amenity and habitat.

3. By epsuring that new subdivision and development recognises existing natural features
and landscapes and that the form of development reflects the character and environmental
qualities of the location. ‘

4, By ensuring that new subdivision and development recognises, and is compatible with, the
character and aménity values of existing development,

5. By ensuring that subdivision and development is designed and located such that it does
not cause or contribufe to, and/or be significantly affected by, natural hazards such as

flooding, subsidence and erosion.

28 NSCC District Plan pp. 8-17 and 8-18.
Objective 9.3.1 [INSCC District Plan p. 9-3].
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6. By ensuring the integraied management of resources by requiring that land use and
deveIopmentk avoid, remedy or mitigate any adverse effects on natural and physical
resources which manifest themselves within or beyond the immediate location and across

Jurisdictional boundaries,

[185] The second objective relates to ‘Well-being, Health and Safety’ and is at the
heart of the Landco case®® on the City Plan. It is: |

ODbjective
- To ensure that new subdivision and development enables people and communities to provide for

their well-being health and safefy.

The related policies are not nearly so wide, They state:

Palicies _
1. By ensuring that the design and construction of subdivision résu]ts in the provision of:

(a) Safé and stable building platforms and vehicle access without the need for

| extensive additional site works.

(b} Roads (including footpaths) and privateways with a vertical/horizontal alignment
and width that allows the safe and convenient movement of pedestiians, motor
vehicles and cyclists,

{c)  Utility services that have sufficient capacity to absorb the effects of development

and maintain human health and safety.

[186] The third objective and its relevant policies come under the heading “Servicing

Development’. The objective is>:

To ensure that the servicing of new development is planned and implemented in an efficient

manner and such as fo avoid or mitigate any adverse environmental effects.

The related policies give details of the obligations on developers to provide (infer alig)

services, reserve contributions, esplanade reserves ete.

[187}] Despite the apparent breadth of the objectives we hold that Chapter 9 is

relatively restricted in scope, for three reasons. First, when reading Chapter 9 it is

30 Mr A A Bradbourne, evidence-in-chief para 5.11 [Epviromn_ent Court document 80].

. 3% Objective 9.3.3 [NSCC District Plan p. 9-6].
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particularly important to identify its place in the City Plan, i.e. what it i3 about, and to
read the City Plan as a whole: J Rattray and Son Limited v Christchurch City

Council’®,

Then it becomes obvious that Chapter 9 is about subdivision and site
development, not about development generally in the sense of activities which may be

carried out on the site. We have two reasons for holding that:

(1) other chapters provide for zones, e.g. Chapter 15 (Business) and Chapter
16 (Residential) which contain their own ‘development’ objectives and
policies permitting the activities their titles suggest;

(2) most of the subdivision and development policies in Chapter 9 reldte to site

works.
Secondly, the Introduction to Chapter 9 states:

This section of the Plan is concemed with managing the effects which arise from subdivision and

development including site works.

Thirdly, the statement of issues in Chapter 9 refers to ‘site development’ and the issues
ate specifically identified®® as relating “... to the subdivision of land and the site works
necessary for development”.  Therefore we consider that objectives 9.3.1 to 9.3.3
should be read as if (in most contexts — and certainly in objective 9.3.2) the word
‘development’ is qualified by the word ‘site’ so that the references are to ‘site
development’. It is important in the scheme of the City Plan that those objectives
should be confined to their subject and not read more widely as referring to the activities
that may subsequently be ‘developed’ on the site. The latter are managed under other
 chapters in the City Plan. ‘

Cultural Heritage (Chapter 11)

[188] The cultural heritage objective and policies include (velevantly) a general

304

objective™" to identify and protect archaeological sites within the city. Despite the

unqualified nature of that objective the relevant policy gives no strength to its

3 [1983] 10 NZTPA 59 at 61.
3@ Chapter 9, para 9.2 [City Plan, Volume 2 p. 9-1].
™ Objective 11.3.2 [NSCC District Plan p. 11-4].
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305 <archaeological investigation of any land

implementation since it merely requires
proposed to receive urban zonings’. A further objective with regard to Maori traditional
sites effectively repeats, and thus gives further emphésis to, the objective in Chapter 7.
However, the policy is more focussed®®® in that it goes beyond identification of

significant sites, and requires their protection and preservation.

Transportation (Chapter 12)

[189] The relevant transportation objective and policies on Transport System
Effectiveness and Safety state®” a general list of desiderata as outcomes for a transport
system. The objective can be summarized as managing adverse effects (noise,
stormwater run-off and air quality) on the environment, open space and “street”
amenities while securing .the “enabling” components of section 5 of the RMA.
Relevant policies are variously concerned with maintaining a balance between trip
generation and network capacity at local and sub-regional levels; encouraging fuel
efficient and “less” polluting travel modes; and managing the adverse effects of
transport infrastructure on visual amenities and receiving water quality. Policies are
included to implement a passenger transport objective, and similarly for provision of

cycleways and walkways®8,’

. Business (Chapter 15) .«:m‘d Residential (Chapter 16) .

[190] For the most part these chapters do not apply until land is zoned ‘Business’ or
‘Residential’ respectively. However in view of Landco’s emphasis on providing a
supermarket in the village centre we record several relevant business policies about the
allocation of retailing in case they’ ﬁré relevant. First, ‘Biisinéés ]jévelopment’ policy
15.3.1(7) seeks to®*% '

... ensute] that new business development does not result in adverse social and economic effects
by causing a decline in amenity in existing cenires or [in] the positive coniribution made by.
existing shopping centres to the social and economic wellbeing of people and communities in the

city,

Objective 11,3.2, policy 2 [NSCC District Plan p. 11-4],
Policy to objective 11.3,3 [NSCC District Plan p. 11-5].
Objective 12.3,1 {NSCC District Plan p. 12-4].
Objective 12.3.3 [NSCC District Plan p, 12-10].

City Plan June 2002 reprint p. 154,
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Secondly the objective for ‘Retail Activities® is to be implemented by policy

15.3.3(1) which®";

(192]

. ... encouragles] retail activities io locate in the existing and proposed business centres in the city,

which include:

a) Sub-regional cenires at Takapuna and Ali.‘)any,
b) Suburban cenires ...,
¢) Local centres distributed throughout the city;

and in the General Business zones where appropriate.

Also retail policy (4) might apply. Tt seeks®'L:

... [to] recognis{e] the potential demand for some rétail activity to establish in business zones
outside the existing and proposed business centres and requiring this development, (in the Sub-
regional 6, Business Park 7, Business Special 8, General 9 and General 10 zones) unless
otherwise exempted, to be subject to a thorough evaluation, particularly in terms of the effects of
the activity on: |

»  the roading network in which the activity is located; and

» the amenity values of nearby residential areas; and

o the character, heritage, and amenity values of the centres; and

s the overall accessfbjlity to the raﬁge of business and community facilities in the city; and

¢ the pedestrian amenity in the vicinity of the proposed retail activity.

This last policy appears to apply after a decision has been made to rezone land (as one of

.the zones identified in brackets) whereas ini these proceedings we are still establishing
woﬂdng zones within the LBSP area.

2.5
251

Urban Expansion (Chapter 1 7)

The objectives and policies for urban expansion

[193] The LBSPA is zoned “Residential Expansion” and is therefore to be managed

under Chapter 17. This chapter contdins relevant objectives and policies about the

mechanisms for writing, and the substantive contents of, structure plans to achieve that

-310
E13]

City Plan June 2002 reprint p. 15-7.
City Plan June 2002 reprini p. 15-7.
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expansion. This chapter was given swiprisingly little emphasis or comment by Landco

witnesses. It was discussed in much more detail by other parties’ witnesses.

[194] The Residential Expansion Zone’s own objective 17.4.1 is*':

To enable the extension of the urban area to oceur in & manner that resfaonds 1o the environmental
constraints and opportunities associated with the land and enables the efficient use of natural and

phbysical resources.

In view of the reference in that objective to ‘environmental constraints’ we should

" record at this point that Landco’s submissions and evidence were critical’® of " the
‘constraints-based” approach, as they described it, of the North Shore City Council and
other parties. That approach was contrasted with the opportunities®'*/balancing use
management espoused by Landco. 'We were rather puzzled by the Landco approach
for two Teasons. First, the most obviousljf relevant and important procedural objective .

‘in the proceeding is objective 17.4.1 just quoted, and that expressly starts with
identification of constraints. Secondly, if one looks at the matters identified in sections -
74 and 75 with which our decisioﬁ must accord or comply, it is quite clear that we are
constrained by both the higher tier objectives-and policies in the City Plan and
ultimately by the principles and purpose of the Act E.lS well as by the various regional
instruments.

.[195] We have considered whether the second half of the objective adds anything to
section 7(b) of the RMA because it largely uses the same words as that section.” The
only extra factor in the objective which is not found in section 7(b) is the word
‘enabling’. We infer that the NSCC is encouraging efficiency rather than stating that
parties should say how it is to be achieved. |

[196] The relevant Residential Expansion policies setting out the relevant procedure fo

implement that objective are®'’:

312 NSCC District Plan p. 17-3.

313 Mr Galbraith QC, closing submissions para 6.56 [Environment Court document 87].

314 Mr Galbraith QC, closing submissions pp 13-22 [Environment Court document 87].

15 Policies to objective 17.4.1 (Residential Expansion Zone) [NSCC District Plan pp. 17-3 and 17-4].
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2, By not providing for subdivision until a Structure Plan has been completed for the land.
By utilising a structure planning process to achieve a comprehensive and environmentally

responsive approach to development,

© 7. By incorporating the essential components of the completed Structure Plan into the
District Plan by a Change to the Plan.
8. By requiring that every Structure Plan comprises two parts, being:
(a) A Land Analysis Background Report which provides a comprehensive analysis of
the land’s physical, environmental, cultural and landscape features.
(b} A Development Concept which directly relates to the findings of the Land Analysis
Background Report,

A large number of reports constituting a Land Analysis Background Report were
prepared for the NSCC*®,  They have been superseded for our purposes by the
evidence we read and heard. Other relevant and important policies are discussed later

in this decision.

2.52  The design principles

[1971 Under the heading ‘17.5 Methods: Structure Plans’ there are two sets of Design
Principles’’”: a generél set, and ohe specifically for a Long Bay Structure Plan. These
are so clearly important we will not gnote them here because we have to go through

them individually later.

[198] For the most part the design principles address the matters of sustainable
management which are also stated more generally in section 5(2)(a), (b), and (c) and
sections 6 and 7 of the RMA. Tl_lere are a few which relate to health and safety (see
‘Roading’, Principle 17.5.5), and only one that directly refers to shops and business.
The latter is under ‘Identity’ and is a general principle to ‘enabl]e] the grouping together
of ... local shops and small scale business areas to create a sense of place or identity’.
We also conclude that any tension between ‘conservation’ objectives and ‘development’
objectives visible at the higher tiers in the City Plan has been resolved for the LBSP area

in favour of the former. Finally we find no inconsistency in the design principles.

316 Mr S K Brown, evidente-in-chief para 2.10 [Environment Court document 5).

37 - Para 17.5.5 Design Principles [NSCC District Plan p. 17-9].
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[199] Mr Bradbourne, a planning witness for Landco, wrote that the design principles
are categorised as methods (which is correct). He then asserted in relation to the
‘minimal earthworks’ principle that™®® « .. the method should be considered, there is no
‘pre'sumption that you should use minimal earthworks”. We have two difficulties with
his approach. First we consider that it weakens the effect of the design principles. We
hold that the principles are analogous with (subordinate) policies in the sense that they
indicate how higher-tiered. objectives and policies are to be achieved. Secondly the
specific principle which we assume he is referring to actually requires “... a level of
earthworks which will have mintmum mmpact on the environment” which is rather
different. |

2.53  The place of the design principles in the City Plan's scheme

[200] We hold that the ‘design principles’ in paragraphs 17.5.5 and 17.5.6 are in effect
a fourth tier of policies which are to be implemented in the pfeparation of structure
plans, If the principles are sufficiently precise and unambiguous, and achieve one (or
more) of the highe;—ranking objectives and policies — and there are so many in the
NSCC plan it is unlikely they would not — then there is no need fo seck guidance from
the higher-level objectives and policies. As the Planning Tribunal stated in NZ Rail v

Marlborough District Council’**:

«.. where there are relevant general objectives and policies that might be thought to be in conflict
with more specific relevant 6bjccti\fes and policies, we take the vie;v that for the purposes of s
105(2)(b)(ii) Aéf the Act it is th:e lat{ér that should be regarded as being applicable, otherwise
absurd results could follow. A general objective and policy could be read as precluding a

development referred to in a more specific objective and policy.

That statement was made in the context of a section 120 appeal on a resource consent,
but the same principle usually applies when considering methods or rules for a structure
plan in the absence of ambiguity in, or conflict between, specific policies at the same
level. The reason for the interﬁrgatative principle is that the lower level principles are

deemed to have subsumed or particularised the higher objectiveé. The position may be

Mr A A Bradbourne, evidence-in-chief para 5.48 [Environment Court document 80].
[1993] 2 NZRMA 4409 at 460,
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different when the structure plan principles are ambiguous, incomplete or inconsistent,
or when a plan change seeks not only to create a structure plan but also to amend both
the objectives it is to achieve, and those which guide its implementation. Another
possible, but less likely, interpretation of Chapter 17 is that the design principles are
merely methods to be had regard to, but which can be rejected. If that is so, then the NZ
Rail principle applies again, but this time with the Tier 3 objectives and policies guiding
any development under a structure plan, and in cases of ambiguity or conflict, the issue

should be moved up to Tier 2 and, if necessary, to the goals in Tier 1.

[201] A further complicétion is that it is not immediately obvious which are the
applicable Tier 3 objectives and policies. Each of Chapters 7 to 19 (excluding Chapters
17 and 17A) are written as if they apply in part when deciding to zone land for various
activities, and partly as if they manage activities when land is rezoned. The proportions
of objectives and policies in sach category vary from chapter to chapter. Itis all a
matter of context in the circumstances, which is one of the reasons we have had to quote

so much from the district plan and the proposed changes to it.

2.54  Subseguent subdivision, site development and activities in the LBSPA

[202] Chapter 17 has been exercised twice with the completion of structure plans for
two other areas in the City — Albany and Greenhithe, Two plan changes have resulted
in a new Chapter 17A containing those structure plans, and providing for new
objectives, policies, zones and rules. Similarly Plan Change 6 and Landco’s proposed
amendments both not only contain strucfure plans for the LBSP area, but also propose
(as we have said) to create new, parallel objectives and policies in a new Chapter 17B

and in a new Chapter 9A.

2031 We will consider the proposed new Chapters 9A and 17B later, but should
explain that in our view they are intended to operate once the structure plan‘ is in place.
In other words those chapters — with the exception of their general strategies®® — are not
to be considered when assessing the proposed structure plans but are to be examined

(later) to see whether they implement the structure plan strategy (or general objective)

0 Found in paragraph 17B.1.3 in both structure plans (the Yellow Book) [Bavironment Court
document 1A}. '
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and related map. That is an important point because many of the ecological witnesses
(e.g. Ms Flynn for the NSCC and Drs Gardner and Donevan for Landco) assessed the
performance of the proposed structure plans against the proposed new Chapters 9A and
17B. We consider that approach is wrong, The structure plan —~ which as we shall see
includes a ‘land use strategy’ — comes first and then any necessary and appropriate new
obj' ectives, policies and rules must be prepared (under thé statutory tests we have

outlined) to implement the structure plan.

2.6  Other Statutes
2.61 The Hauraki Gulf Maﬁne‘ParkAct 2000
[204] The Hauraki Gulf Marine Park Act 2000 states its purpose as being to:

.. integrate management of the naturai, historic, and physical resources of the Hauraki Gulf, its

1sIands, and catchments,

The word “catchment” is defined*? to mean:

... any area of land where the surface water drains into the Hauraki Guif.

That brings the Long Bay Structure Plan area within the area to be managed under the
HGMPA. ‘

[205] Sect1ons 7 and 8 of the Haurakl Gulf Marine Park Act recognise the significance
of the Haurak1 Gulf, it 1slands and catchments, along with settlng out the objecnves for

their management.

7 Recognition of national significance of Hauraki Gulf

(1)  The interrelationship between the Hauraki Gulf, its islands, and catchments and the ability
of that interrelationship to sustain the life-supporting capamty of the environment of the
Hauraki Gulf and its islands are matters of national s1gmﬁcance

(2)  The life-supporting capacity of the environment of the Gulf and its islands includes the .
capacity —

(a) toprovide for—

_Section 3 HGMPA.
Section 2 HGMPA.




(b)

(c)
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(i) the historic, traditional, cultural, and spiritnal relationship of. the tangata
whenua of the Gulf with the Gulf and its islands; and

(i) the social, economic, recreational, and cultural weilbéing of people and
communities; .

to use the resources of the Gulf by the people and communities of the Gulf and

New Zealand for economic activities and recreation; and

to maintain the soil, air, water, and ecosystems of the Gulf.

8. Management of Hauraki Gulf -
To recognise the national significance of the Hauraki Guif, its islands, and catchments, the

objectives of the management of the Hauraki Guif, its islands, and catchments are-

(a)

(b)

{c)

(d)

(e)

®

the protection and, where appropriate, the enhancement of the life-supporting
capacity of the environment of the Hauraki Gulf] its islands, and catchments;

the protection and, where appropriate, the enhancement of the natural, historic, and
physical resources of the Hauraki Gulf, its islands, and caichments;

the protection and, where appropriate, the enhancement of those natural, historic,
and physical resources (including kaimoana) of the Hauraki Gulf, its islands, and
catchments with which tangata whenua have an hjstoric; traditional, cultural, and
spiritual relationship;

the protection of the cultural and historic associations of people and communities
in and around the Hauraki Gulf with its natural, historic, and physical resources;
the maintenance and, where appropriate, the enhancement of the contribution of the
natural, historic, and physical resources of the Hauraki Guif, its islands, and
catchments to the social and economic well-being of the people and communities
of the Haﬁraki Gulf and New Zealand; -

the maintenance and, where appropriaté, the enhancement of the natural, historic,
and physical resources bf the Hauraki Gulf, its islands, and catchments, .which
contribute to the recreation and enjoyment of the Hauraki Gulf for the people and
communities of the Hauraki Guif and New Zealand.

With refererice to some of the matters set out above, the Environment Court accepted in

Whangapoua Environmental Protection Society Inc@'porated v Thames-Coromandel
District Council that the Hauraki Gulf Marine Park Act has “a broader purpose than the

RMA™2, The level of emphasis on recreational values, set out in sections 7(2) and 8(e)

and (f) is especially notable, mandating that recreational values be afforded significantly

greater consideration than the RMA would otherwise require.

3 Decision A117/05 at para 156,
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[206] An aspect of section 8 that concerns us is the potentially strong tension between

section 8(2) to (d) and () on the one hand, and section 8(e) on the other. Consider a

(hypothetical) proposal to use the sheltered waters south of Waiheke Island to create a

new international port, where the objectives in section 8 work against each other: the

objective of enhancing the contribution of the natural resources to economic and social

wellbeing may be completely at odds with the other objectives in section 8 HGMPA.

{207] Sections 9 and 10 of the HGMPA set out the interrelationship between the RMA
and the Hauraki Gulf Marine Park Act. They state (relevantly):

16.

Relationship of Act with Resource Management Act 1991

(3) A territorial authority must ensure that any part of a district plan that applies to the
Hauraki Gulf, its islands, and catchments, does not conflict with sections 7 and 8 of
this Act,

(5)  The provisions of section 55 of the Resource Management Act 1991 apply as
though sections 7 and 8 of this Act were a national policy statement and a regional

" council or a territorial authority must take action in accordance with that section
and'notify'a_ change to a regional policy statement, plan, or proposed plan within 5

years of the date of commencement of this Act,

Creation of New Zealand Coastal Policy Statement by this Act

(1) For the coastal environment of the Hauraki Gulf, sections 7 and 8 of this Act must be
freated as a New Zealand coastal policy statement issned under the Resource
Management Act 1991, )

(2) For the coastal environment of the Hauraki Gulf, if there is a conflict between
sections 7 and 8 of this Act and the provisions of any New Zealand coastal policy
statement issued under the Resource Management Act 1991, the New Zealand
coastal policy statement prevails. _

(3) The provisions of section 55 of the Resource Managem‘ent Act 1991 apply to the
New Zealand coastal policy statement created by this section and a regiomal
council or a territorial authority must take action in accordance with that section
and notify a change to a regional policy statement, plan, or proposed plan within 5

years of the date of commencement of this Act,
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So from 1 August 2003 District Plans®®* have been required by the RMA 1o “give effect
to” New Zealand Coastal Pdlicy Statements. The North Shore City District Plan must
therefore fecognise the national significance of the environment of the Hauraki Gulf by
giving effect to the objectives set out in section 8 as they relate to the social, economic,
recreational and cultural values of the Gulf unless there is a conflict’> with the NZCPS.

[208] While recognising the effect of obligations in the HGMPA, especially to
maintain and enhance the recreational, cultural and historic values of Long Bay, we have
to say that overall the HGMPA itself is not of much assistance for three reasons, First,
we respectfully agree with the Environment Court in The Auckland Volcanic Cones

Society Incorporated and Ors v Transit New Zealand_szé when it stated:

Indeed if the [HGMPA] merely constitutes ... [another] national policy statement, then in our
opinion that is a downgrading of the values of the RMA and shows the danger of endeavouring to

grafi local legislation onto legislation addressing matters of New Zealand wide importance.

Second, its broad and qualified statements merely confuse the relatively more logical
structure of the RMA (whjcﬁ already contains quite enough general priﬁcii)les -
‘verging in places on turgidity’**"). Third, we have drawn attention to the way in which -
section 8(b) — (d) and (f) may work against section 8(e) of the HGMPA (and vice versa),
This point suggests that the HGMPA may indeed conflict with the New Zealand Coastal
Policy Statement (“NZCPS™) as section 10(2) of the HGMPA contemplates. In
particular NZCPS policies 1.1.1 to 1.1.5 discussed below do not contain the internal
'contradic;tion that section 8 of the HGMPA does. We therefore find it more useful to
consider and apply the NZCPS.

[209] Section 9 of the HGMPA — quoted above — required local authorities to notify
changes to RMA documents within five years of the commencement of the HGMPA.
Proposed Change 9 — “Reference to the Hauraki Guif Marine Park Act 2000” — to the
RPS is, as its name suggests, designed to implement the HGMPA and we discuss that

s Section 75(2) RMA as amended by the Resource Management Amendment Act 2003,

25 Section 10(2) HGMPA,

36 120031 NZRMA 54 at para[171].

= Per Cooke P (as he then was) in Auckland Regional Council v North Shore City [1995] NZRMA.
424 at 427,
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shortly. We are not aware of any equivalent change to the district plan to implement
the HGMPA.

2.62 The Local Government (Auckland) Amendment Act 2004

{210] Because Parliament also perceived a lack of co-ordination between existing land
transport systems and land uses in the Auckland region it passed the Local Government
(Auckland) Amendment Act 2004, The purpose of the LGAAA 2004 and therefore of
any statutory document under it is to integrate land transport and land use provisions and
to make them consistent with the Auckland Regional Growth Strategy®®®. To ensure that
the purpose is not. ignored section 39(1) of the LGAAA 2004 requires that each
Auckland Jocal authority must, by 31 March 2005, prepare and publicly notify proposed

land transport and iand use changes to its Auckland planning documents.

[211] Section 40 of the LGAAA 2004 then describes the purpose and contents of any

(such) changes as follows:

A land transport and land use change is a change or variation to an Auckland planning document

by including issues, objectives, policies, and descriptions of methods for the purpose of -

{a) giving effect; in an integrated manner, to the growih concept in the Auckland Regional
Growth Strategy prepared under section 378E of the Local Government Act 1974; and
{b)  coniributing, in an integrated manner, to the matters specified in Schedule 5 [e.g. and,

most relevantly, ‘supporting compact sustainable urban form ,..° .

We have two observations about the LGAAA and its effects on district plans. First it is
silent about the relationship of other territorial authority plan changes to the plan
changes it contemplates. Secondly the LGAAA 2004 does not state any new principle
which a local authority (and on appeal this Court) must consider. It does not even state
~ that lpcal authorities shall give effect to the Regional Growth Strategy (‘the ARGS?). Its
operation is at a further remove again. It requireé local authorities by 31 March 2005 to
notify ... land use changes’ fo give effect to the ARGS. Therefore we do not need to
consider the LGAAA itself any further. We will consider the ARGS in the next section

of this decision.

3B Gection 3 of the LGAAA 2004.
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2.63  Marine Reserves Act 1971 _

[212] We have explained that the Long Bay Marine reserve is a close neighbour of the
LBSPA. While we consider the possible effects of the structure plans in the marine
reserve below, we do not find the Marine Reserves Act 1971 itself to be of much

assistance beyond recording its general purpose:

... of preserving, as marine reserves for the scientific study of marine life, arcas of New Zealand
that contain ... natural features, or marine life, of such distinctive quality, or so typical, or

beautiful, or unique, that their continued preservation is in the national interest,

2.7  Regional instruments

[213] The relevant regional instruments are®:

+ the Regional Growth Strategy

o the Regional Policy Statement

o the proposed Changes 6, 8, 9 and 10 to the Regional Policy Statement
¢ the operative Coastal Plan

» the operative Sediment Plan

o the proposed Air, Land, Water Plan.

2.71  Regional Growth Strategy

[214] The ARGS was required under section 37SE of the Local Gow{emment Act 1974,
50 it is not a statutory instrument under the RMA. That means it has not been subjected
to critical analysis under section 32 of the RMA, or the RMA generally, with the
consequence that it suffers from a lack of clarity (at least in the opinion of one of the

Court’s members), For example®™’:

The Growth Concept emphasises the opportunities for more compact growth and integrated

communities as the best way of meeting the regional vision and desired outcomes.

See Mr D Mead’s ‘ Attachments’ Tab 3.
ARGS p.28.
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Despite that, the ARGS has been elevated as a result of the LGAAA 2004 which directs

that it is to be implemented in ‘planning documents’>*!, As we have seen the NSCC has
commenced giving effect to it in the NSCC district plan by pursuing Plan Change 12
and ‘Variation 1’ to Plan Change 2. In the meantime we consider we may look at the
ARGS as providing evidence of the aspirations of the region particularly since the
strategy was prepared by the ‘Regional Growth Forum® which includes both the ARC
and the NSCC.

[215] The ARGS is dated November 1999 so it is now over eight years old. It
identifies "‘Long Bay” as a ‘futﬁre urban area’ within which is proposed an ‘intensive
centre’. It sets ‘capacity targets’ for regional growth (targets are given in popﬁlation
and in households). Mr C M Shearer, a resource management consultant called by
Landco, c;)nvéniently summarised the aim of the ARGS in his Table 1 which we

reproduce here™:

Table 1: Population/Dwelling Density information — Auckland Metropolifan Area

Year 11996 2050 — Projected
Population 1,066,000 11,956,000

| Dwellings 356,000°*° 686,000
Household ~  occupancy | 3.0 2.85%%
rate/dwelling
MUL area — heetares 50,000 55,000%%7
Dwelling density/hectare 71 12.5

It will be seen that the population of the metropolitan area is projected to double from
_one to two million by 2050,

B Sections 39 and 40 of the LGAAA 2004,

32 Adding his asterisked notes as the next four footnotes.

33 RGS, Table 5 p. 30. :

B¢ RGS, Table 5 p. 30

85 RGS,p. 15.

B8 RGS, p. 15: “700,000 dwellings will be required ... to house ... 2 million people = 2.85 ppd.
B7  RGS, p. 3: “metropolitan area will increase by 10% or 5,000 ha ...”. A
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[216] Inrelation to the space needed for that increase Mr Shearer®®:

‘ Note[d] that the gross dwelling density per hectare in the metropolitan area in 1996 was 7.1, with
the aim of achieving 12.5 by 2050. The dilemma facing the region at that time was that if this
density rate continued, for the projected 890,000 additional people by 2050 to be accommodated,
&e additional 330,000 dwellings would need 46;500 heetares of urban land to accommodate
them, '

This would essentially have doubled the size of the metropolitan area from its then current size.
The policy response in the RPS and the RGS was to promote a “compact™ city based on

iniensification nodes and efficient use of land.

[217] The.situation in 2006 wés that the rate of population growth had increased at a
faster pace than anticipated in 1999. The ‘decisions version’ 5f Proposed Change 6 to
the ARPS (which we discuss next) predicts® the population of the region will be 2.1
million by 2046,

2.72 _ Auckland Regional Policy Statement

[218] The Auckland RPS became operative on 31 August 1999. Under the RMA in its
pre-2005 form a plan change on a district plan must be ﬁereiy ‘not inconsistent with?*°
such a regional policy statement. Since the RPS’ strategic objectives'seek multiple and
inconsistent outcomes (albeit with sﬁghtly stronger and more directions in favour of
protection, maintenance and enhancement of ‘what Landco’s counsel have called the
‘natural environment’**'} we find that neither of the proposed structure plans nor any of
the amendments sought by other parties is inconsistent with the RPS. With one
exception none of the parties’ witnesses alleged that either of the structure plans

considered at the hearing was inconsistent with the operative RPS. We consider the

~ evidence of the exception Mr Bradbourne, one of the planners called by Landco, in Part

4.0 of this decision.

Mr C M Shearer, paras 2.8 and 2.9 [Environment Court document 78]
Change 6 to the ARPS [Decisions version 31 July 2007, p. 2-6],
Section 75(2)(b) of the (post-2005) RMA.

See the Strategic Objectives at para 2.5.1 of the RPS [RPS p. 2/15),
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2.73  Proposed changes to the Regional Policy Statement

[219] More relevant to these proceedings is that we must have regard to the proposed
RPS constituted by the various proposed changes to the operative RPS, The operative
RPS was, at the end of the hearing, subject to four proposed changes:

Number - Title Date of notification

or decision

Change 6  ‘Giving Effect to the Regional Growth  -August 2007 (Decisions

Concept and Integrating Landuse and version)
. Transport’ ‘
Change 8  ‘Volcanic Features and Landscape’ 26 September 2005
. (Notified version)
Change 9  ‘Reference to the Hauraki Gulf Marine ~ February 2007
. Park Act 2000’ , (Decisions version)
Change 10 ‘Natural Hazards’ | February 2007

{Decisions version)

[220] To understand how the various proposed changes are intended to work we record
that the RPS contains 18 chapters®®, including relevantly (with those proposed to be
amended by Changes 6, 8, 9, and 10 emphasised and identified):

Introduction (C6) A
Regional Overview and Strategic Direction (C6)
Matters of significant to iwi (C9)
Transport (C6)
Energy
| Heritage (C8)
-Coastal Environment (C8, C9)
8.  Water Quality (C9)

-

NS RN

11. Natural Hazards (C10)

Plus chapters 19 (Appendices) and 20 (Notes).
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e

18. Bsplanade Reserves and Strips |

The proposed changes conveniently follow the same order as the chapters in the RPS so

we can follow them through in both chrono- and logical order.

Change 6 o the ARPS
[221] Since there is confusion in the proposed NSCC district plan as to the meaning of

certain terms, we should point out that they are defined in the proposed ARPS.
Appendix D to the ARPS is amended by the decisions on Change 6 by the insertion of

these relevant definitions:

Fuiure Urban Areas
means those areas identified in Schedule 1B for the expansion of urban development. It also
includes areas identified through successful requests to move the metropolifan urban limits and

the urban areas of rural and coastal setflements where they do not have an operative urban zone,

High Density Centres and Corridors

means speeific localities selected for urban intensification due to physical or locational

characteristic;s that include the intensity of existing development, the locality’s generation of, or
. association with, significant transport movements and/or gl assenger transport nodes, and the

Iocality’s capacity for further growth. These localities inélude the CBD, sub regional centres,

town centres, and corridors earmarked for higher density development. High Density Centres

and corridors are identified in Schedule 1,

Sub Regional Cenire

means a prominent urban area which is characterised by a diverse mix of functions including
intensive retail, residential, community and businéss activities. Sub Regional centres are usually
of a larger scale and higher density than town centres, They may also contain higher order
ac;tivities guch as major public transport bubs nodes, tertiary level health and educatioh facilities
and other significant tourist, and entertainment facilities. Sub Regional cenires are usually the
geographical ‘heart’ of a wider urban community. It gives the wider urban area an identity and a
significant community focal point. A sub regional centre is generally defined as the area within
an 800m radius, or a 10 minutes watk, of its centre,
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Town Centre

means an wban area characterised by a mixture of functions including intensive refail,
residential, community and business activities. Town centres give the local area and community
much of its identity. Town centres differ from pure retail centres and business parks which tend
to be dominated by single use activitiés. A town centre is-generally defined as the area within a
400 — 800m radius, ora 5 to 10 minute walk, of its centre.

Chapter 2: Regional Overview and Strategic Direction

[222] Unlike the North Shore City Plan, the RPS itself is not particularly hierarchical,
“Para 2.6 (Strategic Direction) contains a sentence that “These objectives and policies are
to be considered in conjunction with the objecﬁves and policies in other chapfers of the
RPS’. That is, specific objectives and policies — wherever found - ﬁsually have equal
weight even if ﬁﬁﬁally the latter are intended to implement the chapter 2 objectives and
policies. Perhaps all that sentence means is that in the event of conflict or inconsistency
at any' given level of objectives and policies, one does not automatically defer to the

. higher level of objectives and policies which (may) resolve the issue.

[223] Change 6 proposes to replace Chapter 2 of the RPS completely. The relevant

strategic objectives are’*:

1. To ensure that provision is made to acconmimodate the Region’s growth in 8 manner which
gives effect to the pui‘poseé and principles of the Resource Management Act 1991 and
Section 40 of the Local Government (Auci{]and) Amendment Act 2004, and is consistent
with these Strategié objectives and with the provisions of this RPS.

2. To maintain and enhance the overall quality of the environment of the Auckland Region,
within and outside the urban area, including its unique maritime setting, volcanic features,
significant landscapes, cultoral and ﬁatural heritage values, and public open space.

3. To achieve a compact well desipned more sustainable urban form served by an integrated
multimodal (private vehicles, public transport, walking and cycling) transport system.

4, To develop ‘and manage the region’s transport system including road, rail, ferry, bus,
cycling and pedestrian networks and services in a manner that supports urban

development and land use intensification.

¥ Change 6 to the ARPS [Decisions version, 31 July 2007 pp. 2-22 and 2-23].
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11,
12.
1.
14,
15,
16,

i7.

18.
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To achieve a built environment within the region’s metropolitan area and rural and coastal
settlements that has a sense of identity and character, has a range of densities and uses,
maintaing or enhances its amenity values, and is visually pleasaﬁf, functionally efficient,
environmentaily sustainable and economically vibrant.

To achieve a high level of mobility and accessiBility within the Region that provides for
an infegrated, responsive, sustainable, safe, affordable and efficient movement of goods

and people.

To preserve the natural character of the coastal environment, whilst ensuring that the use
of the coastal environment by those ... activities which serve the needs of the Region and
which depend on a coastal location is appropriate and efficient.

To protect the intrinsic values of the Region’s natural resource base, within and outside
the urban area, and to make appropriate provision for the avoidance, remediation or
mitigation of adverse effects on the Region’s epvironment, including the identification of
significant natural features and landscapes, and areas of significant indigenous vegetation
and habitat, and protection of these from inappropriate subdivision use and development.
To encourage the efficient use of natural and physical resources, including wrban land,
infrastructure, and energy resources.

To preserve and protect a diverse and representative range of the Region’s heritage
resources,

To manage the Region’s natural and physical resources in an integrated manner.

" To involve the Tangata Whenua as kaitiaki of the Region’s natural resources.

To improve the overall health, well being and quality of life of the peopie of the Region.
To enable the redevelopment, operation and maintenance of existing and provision of new
regfonally significant infrastructure.

To develop a network of high density centres and corridors as the focus .for the region’s
growth, )

To enable sustainable economic development to occur through business activities in

appropriate locations throughout the region.

[224] Some of the objectives have a generality that makes them rather unhelpful (e.g.

objectives 1, 11, 12, 13; 15). However, Landco relies on objective 11 which reads:

To encourage the sfficient use of ... resources, including urban land, infrastructure, and energy

resources.

Unfortunately Landco’s witnesses and counsel kept referring to ‘efficiency’ and only

occasionally suggested what they meant by it (and then it was usually maximising yield
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of residences). ~We will refurn to the subject of efficiency when we discuss the
submissions on Part 2 of the RMA.

[225]

The proposed RPS explains®* that there are now six sets of strategic policies in

Chapter 2 relating to:

¢ Urban Containment

¢ Urban Structure -

e Urban Design

o Land use and Transport Integration
¢ Infrastructure

o Rural Areas

Uiban containment

[226]

The strategic pqh'cie:s3 45 methods®* and reasons®*’ about urban containment and

rural areas are irrelevant here because the Long Bay Structure Plan Area is within the

‘“Metropolitan Urban Limit’ and not in a ‘Rural Area’ (defined’*® to mean those areas of
- the Region which are outside the MUL). .

Urban structure

[227]

The strategic policies® on urban structure are dealt with under four headings®>:
gicp g

o High Density Centres and Corridors;
¢  Future Urban Areas;
e Existing Urban Areas;

s . Business Areas,

344
345
346
347
348
345
350

Immediately after Para 2.6.1 (Strategic Objectives) [PC6 Decision Version p. 2-26].
Para 2.6.2 of the RPS.

Para 2.6.3 of the RPS.

Para 2.6.4 of the RPS.

Appendix D to the RPS p, 43,

Para 2.5,

Para 2.6.5.
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At first sight only the ‘Future Urban Areas’ policies are relevant in these proceedings
since the LBSP area is identified in Change 6°s proposed Schedule 1B as a ‘future urban

area ...” not as a High Density Centre (which is defined to include ‘town centres’).

[228] The policies for ‘Future Urban Areas’ include (relevantly) *"

8. The rezoning of fiuture urban areas shall enable urban development and/or a subdivision
pattern that maximises the efficient use of the land ... subject to consideration of

environmental, economic and infrastructural capacity issues.

Landco put considerable emphasis on ‘maximising the efficient use of land’. The
ARC’s submissions and several witnésses put some stress on the wording of policy &
being ‘sﬁbject to’ environmental, economic and infrastructural capacity issues. In our
view ‘efficiency’ can only be described meaningfully in relation to an objective (of
which of course there are many candidates in these proceedings) or other legally
relevant identified value, so Landco’s general arguments about maximising efficiency
are like arrows shot 'i_nto the air. In any event we accept ARC’s submission that,
whatever ‘efficiency’ means, the words ‘subject to’ are a standard drafting device to
show what is to be given greater Weight in the event of a conflict: Minister of

1352

Conservation v Kapiti Coast District Counci referring to Environmental Defence

l353

Society Incorporated v Mangonui District Council”®”. We conclude that the efficient use

of land is a subordinate policy where there are countervailing issues of the kind

identified. Counsel for Landco did not attempt to deal with that argument in their reply.
[229] The last “future urban area’ policy is very obscure. It states:

10.  When areas identified in Schedule 1B are rezoned for wrban pﬁrposes provision will be
" made in selected locations for levels of urban development appropriate for town centre
development, where the area o be -rezoned is large enough to support town cenfre
development. In such areas Policies 2.6.5.1 — 2.6.5.6 [which are concerned with high
density centres and corridors] shall apply. |

Policy 2.6.5.
Decision A24/1994; (1993) 1B ELRNZ 234; [1994] NZRMA 385 at 388.
[1986] 3 NZLR 257; [1989] 13 NZTPA 197 (CA).
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Landco relied on this policy quite forcefully. Mr Bradboume opined and counsel
submitted that the Long Bay Structure Plan area is large enough to support town centre

development and therefore that should be provided for*>*

... the key point being that under the Landco SP the level of development necessarily reflects a

town centre’ development”,

[230] Looking at the policy more closely we understand it to involve two steps: first
carry out the rezoning exercise under all relevant objectives and policies for ‘future

urban areas’ then, as a second step, ift

(a) the area rezoned for urban purposes is large enough to support a town
centre;
(b) the arca is then (indicated by ‘will be made’) selected as a suitable

location;

- then the ‘high density centres ...’ poﬁc_ies will apply. We are still carrying out the
first step. It is too soon to know whether the second step will be reached because it will
not be known until this Court makes its decision whether the rezoned urban area will be
large enough to support a town centre, and because the Regional Council has not yet
made a selection, That ﬁeans the High Density Centres and Corridors policies referred

to in Landco’s submissions and evidence, viz:

- High Density Centres and Corridors
1. Ijrban intensification is to ococur in specified locations (including areas identified in
Schedule 1A) to provide the focus for the Region’s residential, comrﬁercial and retail
growth.
2. A petwork of high density centres and corridors is developed which are linked by high
| quality public transport ranging from frequent local ;ous services supplemented by express
buses to rapid transit (rail, fegy or bus) on separate rights-of-way.

~ are not (yet) applicable. If we decide that enough land can be rezoned urban such that

a town cenire becomes theoretically possible, then it will be up to the ARC to decide

3% Mr A A Bradboume, evidence-in-chief para 6.13 to 6.16 [Environment Court document 80),
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whether to select the area as a possible fown centre, and then the high density centres

policies can be applied.

Urban Design
(2311 Propdsed Change 6 Para 2.6.8 Strategic Policies — Urban Design includes a
general policy as to the design of future urban areas.

Land use and transportation _
[232] Proposed Change 6 Para 2.6.11 Strategic Policies — Land Use and Transport

Integration — repeats in more words what its title suggests.

Summary on Change 6 '
[233] We have recad the evidence and cross-examination of all the resource
managerﬁent witnesses who considered change 6 to the proposed RPS. We consider the

effect of Change 6 is fairly summed up by Mr Jarvis where he wrote®>:

In some regards, Change 6 can be said to clevate the importance of land use and fransport
integration, but it is evident that the provisions of Change 6 are equally concerned with achieving
a high amenity environment as they are with concentrating growth in nodes. In my opinion, tﬁe
objectives and policies of Change 6 make it clear that accommodating growth is critical, and
when making decisions about urban development in Long Bay we are required to consider the

regional context as well as the local (urban design) confext.

It is notable that Change 6 does not alter those provisions of the ARPS that require the
_maintenance, enhancement and protection of natural and cultural heritage values and that in
S_tratagic Policy 2.6.5.8 the emphasis on maximising the “efficient use” of the land is “... subject
to consideration of environmental and infrastructural issues”. In other words, although Change
6 has strengthened the emphasis on land-use and transport integration found in the ARPS, it has

not elevated it to a position of dominance over the other regional imperatives,

%5 MrH D Jarvis, evidence-in-chief paras 4.43 and 4.44 [Environment Court document 811,
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Change 8: Volcanic Features and Landscape
[234] We must also have regard to Proposed RPS Change 8 (Volcanic Features and

Landscape)**®, which seeks to amend Chapter 6 (Heritage) of the ARPS with various
consequential changes, including to Chapter 7 (Coastaj). The proposed change has
progressed only to the point where submissions are being heard”’. Those parts of

Change 8 dealing with volcanoes are iirelevant so we do not refer to them again.

[235]1 The new objectives relating to landscapes are rather anodyne; more guidance is
given in the policies discussed below. The only relevant objectives that add anything to
section 6(b) of the RMA are®®:

5. To maintain the overall quality and diversity of character and sense of place of the

landscapes of the Auckland Region,

8. - To manage heritage resources in an integrated way to ensure their contribution to the

variety of heritage values is protected and enbanced.

[236] Before we turn to the policies we should explain that the new provisions
introduced.by Change 8 to the RPS contain, at least at first sight, a fairly standard

tripartite division of the region’s landscapes into:

e Outstanding Natural Landscapes (“ONL”)**°
¢ Highly Valued Landscapes (“HVL?)*®
s Other landscapes (by default).

The ONLs are identified by the ARC in map series 3a, introduced by Change 8. Sheet
2 shows the CMA south of Piripiri Point to Vaughans Stream as ONL number 54. A
southern portion of Homestead Spur (called the ‘Vaughans Escarpment’) is included in
the ONL. The HVL are not identified: that exercise is left to territorial authoritiesé’ﬁl.

3% Notified 26 September 2003,

37 Mir H D Jarvis, evidence-in-chief para 4.46 [Environment Court document 811,
3% Objective 6.3 [See Change 8 p. 6-7]. ,

- %% Ppolicy 6.4.22(1) [Change 8 p. 6-11].

3 Policy 6.4.22(3) [Change 8 p. 6-11].

3 RPS Change 6 at p. 6-14.
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The first new and relevant policy expressly implementing the Change 8

objectives relates to the ‘outstanding natural landscapes’:

[238]

Policy 6.4.22(1)
Any subdivision; use and development in Ouistanding Natural Landscapes identified in Map

Series 3A, shall ensure that high levels of naturalness are mainiained and visually intrusive_'built

elements or land uses are avoided,

The next relevant proposed policy continues:

Policy 6.4.22(2)
Cuistanding Natural Landscapes located in the coastal environment or near wetlands, lakes,
rivers and their margins shall be protected by:
i) avoiding subdivision and the imivroduction of built structures in these areas,
particularly where little or no subdivision or built structures presently exist;

i)  protecting the components of natural character consistent with Policy 7.4.4

It will be seen that the wording of section 6(a) has been tightened up. Subdivision in

ONLs in the coastal environment or near wetlands is fo be avoided. The ARC has made’

l(subject to policy 6.4.22(4)) a policy decision that almost any further subdivision and

built structures are inappropriate. It is also worth noting that this policy applies to any

ONLSs in the region, not just to ONLs referred to in the ARC’s map serjes 3A.

[239] Then follow a string of machinery policies*® which contain three important
themes: how to deal with the edges of ONLs, the cumulative effects of development in

or adjacent to ONLs, and the question of environmental compensation for such

development.

Policy 6.4.22(4) .
The naturalness of Outstanding Natural Land;scapes and the landscape qualities of Highly Valued
Landscapes shall be protected by:

)] maintaining the visual coherence and integrity of the landscape;

i)  maintaining significant natural landforms, natural processes and significant

. vegetation patferns;

362

Change 8 pp. 6-11 and 6-12.
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. iify  ensuring that any subdivision, use or development is necessary and is of >a fype,

scale, intensity and location that does not adversely affect the naturalness. of

. Qutstanding Natural Landscapes or the key elements, features and patterns of
Highly Valued Landscapes.

Policy'6.4.22(5) )

Areas that have physical or visval connections to Outstanding Natural Landscapes shall be
managed to maintain these co.nnections and to ensure that the qualities of Outstanding Natural
Landscapes are not adversely affected by inappropriate subdivision, use or development in

adjacent areas,

Policy 6.4.22(6)
In determining whether an area has physical or visual connections fo Outstanding Natural
Lahdscapes the presence of any of the following matters are relevant:
' D important public views to an Outstanding Natural Landscape from adjacent areas;
i}  important public access to Outstanding Natural I;andscapes from adjacent areas;
i)  significant landforms and/or vegetation that physically connects Qutstanding
Natural Landscapes with adjacent areas;
iv)  existing subdivision densities that are transitional and act as a buffer between

Outstanding Natural Landscapes and more intensive development in urban areas.

Almost always — and this case is no exception — the problem with ONLs is not whether
they exist — if that is not obvious then the landscape is probably not both outstanding
and natural — but where they end. Policies (4) — (6) attempt to guide lower order

policies and methods and decision-makers when dealing with the edges of ONLs.

[240] There are then two proposed policies about cumulative effects of development

on landscape:

Policy 6.4.22(7)
The cumulative adverse effects of subdivision, use and development shall be avoided in
Outstanding Natura] Landscapes and shall be avoided, remedied or mitigated in other landscapes.

Policy 6.4.22(8) _
In determining whether subdivision, use and develc;pment contributes to the cumulative adverse
effects on the landscape, régard shall be had to whether it

i) has adverse visual effects immediately beyond the boundary of the site;

iiy  reduces the visual coherence or integrity of the wider landscape unit;
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reduces landscape quality and diversity of the local area, or within the district, or
across the wider Auckland Region;

reduces the visnal or physical qualities which make the landscape iconic, rare or
scarce at the natibnal, regional or ciistrict level;

is contrary to the achievement of long term certainty in the management of
Outstanding Natural Landscapes and Highly Valued Landscapes through regional

or district plan provisions,

[241] Finally there are two policies on the issue of environmental compensation:

Policy 6.4.22(10)

Restoration and ephancement of degraded landscapes and the management of all landscapes shall

be encouraged through appropriate land management practices.

Policy 6.4.22(11)

Subdivision associated restoration and enhancerient initiatives may be appropriate where:

i)

i)

The scale and intensity of any subdivision has been demonstrated to be necessary
and commensurate with achieving significant envifonmental benefis;

built structures associated with such subdivisions are able to be visually
accommiodated without adversely affecting the naturalness of Outstanding Natural
Landscapes or the key elements, features and patterns of HVL.

Policies (10) and (11) promote the ¢oncept that restoration and enhancement initiatives

associated with subdivision may be appropriate if two tests are met:

(i) the size and density of subdivision is ‘necessary’ — by which we take it the

policy means ‘in order to provide the cost of the environmental benefits to

be gained’; and

(ii) buildings can be placed without adverse effects in the relevant landscape.

These policiés and similar ones in the Regional Coastal Plan are potentially very useful

for landowners and developers.
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| Highly valued landscapes .
[242] As for highly valued landscapes, Policy 6.4.22(3)' states that:

Subdivision, use and development in Highly Valued Landscapes shall ensure that key elements,
features and patterns in the landscape are identified and protected, so that their contribution to the

visual amenity, the sense of place or landscape character of the area is maintained and enhanced.

As we have said, “Highly Valued Landscapes™ are not identified in Chaﬁge 8. However,
the term is defined in Appendix D of Proposed Change 8 as including “places or areas
that have important amenity values, or that have distinctfvé cultural or historical
qualities and characteristics, or that are important for their sense of place at the regional,
district or local level”.  “The coastal edge of North Shore’s east coast beaches” are
given as an example of an HVL*®, Since the communities of North Shore City have not
yet considered what their “highly valued landscapes” are we do not have regard any

further to the proposed Iﬁoliciés inrelation to those landscapes.

Change 9 to the ARPS ‘Reference to the Haurakl Gulf Marine Park Act’
[243] Change 9 to the RPS ack:nowledges the purpose of the HGMPA and makes

minor amendments to include reference to that statute. Pethaps the amendment of most

note is the addition to Chapter 7 (Coastallﬁnvironment) of the words “This chapter is not
inconsistent with the HGMPA”., We trust we can rely on that,

Change. 10 to the ARPS (Natural Hazards)
[244] This changes the ‘natural hazards® provisions in Chapter 11 as follows:

Objective

To avoid, remedy, or mitigate the adverse effects of natural hazards on human life, property,
infrastructure and the environment, while minimising the adverse effects of measures implcm‘ented
to reduce the risks of natural hazards.

Change 8 Issne 6.2.7.2,
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Policies ‘
2.3, Before provision is made enabling significant development or redevelopment of land,

including intensification of land use, any patural hazards, particularly flooding, land

instability and coastal hazards, and measures to avoid or mitigate their adverse effects shall
be identified, '
[emphases added]

We acknowledge the fundamental importance of these provisions: flooding, coastal
hazards and landslips are all potential hazards affecting human wellbeing and lives

which we must consider.

2.74  The Operative Auckland Regional Plans

[245] The Long Bay Structure Plan must be ‘not inconsistent with’ either of the two
operative Regional Plans. They are the Regional Plan: Coastal and the Regional Plan:
Sediment Control. It would be difficuit for a structure plan to be inconsistent with the
general objectives and policies of the Regional Plan: Coastal because they are relatively
open-ended especially where they include references to ihappropﬂat@“ development
without specifying what that might be. The double negative imposed by the statufory
test makes it difficult to conceptualise how a reasqnable structure plan could be

inconsistent with a coastal 151an that disatlows only inappropriate development.

[246] As for the Regional Plan: Sediment Control it is possible that the two Long Bay
structure plans are inconsistent with that plan simply because of the sheer size of the
earthworks. However, we consider that is a matter more appropriately considered by the
Auckland Regional Council if and when anyone applies for reésource consents. We do
not consider the Sediment Control Plan further.

2.75  Proposed Auckland Regional Plan: Air, Land and Water
[247] We are to have regard to the proposed Auckland Regional Plan: Air Land,
Water (“the PARP:ALW™). Much of the PARP:ALW is concerned with stating the

objectives, policies and methods in relation to the matters for which the ARC has

%4 ¢.g. Objective 3.3.2 and Policy 3.4.1; Objective 5.3.3.
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primary responsibility*®. However, it also contains high level objectives, policies and
methods to which we must have regar&il366 if they relate to:
e any matter of regional significance®®’; or

s any matter for which the regional council has primary responsibility under
Part 4 of the RMA.

All the relevant considerations appear to be in Chapter 2 (Values) of the PARP:ALW.

The relevant objectives and policies are grouped under three relevant headings®®:

¢ Natural values
o Use and development

s Tangata whenua

Natural values

[248] Relevant high level PARP:ALW provisions on ‘Natural Values’ includessg.:

2.1.3.1 To sustainably manage the quality and divérsity of Auckland’s natural values by:
a) Maintaining areas of high environmental quality;
b) Remedyiné or mitigating adverse effects on degraded natural and physical
. resources where these cannot be avoided; |

¢) Enhancing degraded areas where practicable.

There are also two other objectives®”® which in effect merely restate section 6(a) and
6(c) of the Act.

[249] The most relevant of the eleven policies is:

35 Under section 30 of the RMA.

36 Section 74(2) of the RMA.,

¥7 Section 74(2)(2)(ii) of the RMA.

¥ PARP:ALW p. (i) (Table of Contents).
% PARP:ALW p. 2.1-3. :
¥ Objectives 2.1.3.2 and 2.1.3.3.
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2.1.4  Policies

2.1.4.1 The natoral characier of wetlands, ...., and rivers and ‘their marging shall be preserved
and protected from inappropriate use and development by avoiding where practicable, or
remedying or mitigating, adverse effects on the gualities, elements and features that
contribute to the natural character of these arcas, When determining the qualities,
elements and features that contribute to matural character for the purposes of Policy
2.1.4.1 regard should be had to the matters listed in Policy 2.1.4.8

With respect this policy is not of much assistance because it gives no guidance as to
what is inappropriate. The most it can do is give some assistance in ascertaining th~

value of the wetland or stream which should be protected from inappropriate use.

[250] An environmental compensation theme is raised in the next policy. This
provides a partial answer to the problein of reconciling development with preservation

and enhancement of ecosystems:

2.1.4.9 The adverse effects of use and development in one area of on one type of resource may
be offset by mitigation measures elsewhere within the Region, provided that there is an
overall maintenance of environmental quality. However, any adverse effects on areas of
high natoral character or significant ecosystems identified in Policy 2.1.4.8(n) should be
avoided to the fullest extent pracﬁcable in the first instance, with offset_ mitigation being

implementied where adverse effects on those resources are unaveidable.
However, no person relied on this policy in these proceedings.

Use and development
[251] Objective 2.2.3.1 reads:

To enable appropriate use and development of air, land and freshwater resources, while

recognising the characteristics, constraints and availability of those resources.

We would not normally have quoted such a general objective, but we have done so here
because it confirms that at least in the Auckland Region some natural resources are

recognised as imposing ‘constraints’ on their ‘availability’ for other uses.
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[252] The following policies are relevant because ﬂiey give more direction:

2.2.4.1
Use and development of air, land and water within Urban Areas (the MUL and rural and coastal
settlements) is appropriate where: .
a. it is consistent with the strategic directions of the ARPS and the Auckland RGS;
and

b. adverse effects are avoided, remedied or mitigated.

22.4.6
The positive social, economic and cultural effects and benefits arising from any proposél for use
and development shall be considered when assessing the overall effects of a proposal on air, land

or water resources,

This is an important policy from Landco’s perspective, although we consider it must be

read in context with the other relevant policies, above and below.
[2531 The next policy is:

2248

A precautionary approach shall be taken to .proposals for use and development where there are
potentially significant adverse effects, that cannot be fully assessed due fo a lack of scientific or
technical knowledge and where there is a threat of serious or irreversibie harm fo the

environment,

Tangata whenua values

[254] The most relevant objective is” ¢

To afford appropriate priority to the relationship of Tangata Whenua and their culture and

traditions with their ancestral taonga when this conflicts with other values.

3 Objective 2.3.3.2 [PARP:ALW p. 2.3-7].
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Other Objectives _
[255] Mir Jarvis®™* also drew our attention to Policies’” 5.3.1, 5.3.3 and 5.3.4 which he

opined placed an emphasis on protecting, maintaining and enhancing the quality of land

and water resources. Section 5,1.3.4 Land Management of the proposed plan explaing
that “Discharges of sediment from earthwbrks, vegetation removal and other land

disturbing activities are addressed in the Regional Plan: Sediment Control (2001)”.

[256] Finally we should mention that the PARP:ALW categorises all the streams in the
region in an all or nothing wé.y as Category 1 or Category 2 and then provides different
objectives, policies and rules for cach category. The parties lodged memoranda in May
2008 advising that the definitions of Category 1 (Permanent River or Stream) and
Category 2 (Intermittent Stream) had now been fixed by consent order’™ of the
‘Bnvironment Court dated 17 April 2008. In her memorandum®” for Landco Ms
Somerville submits that the new definitions confirm Dr Keesing’s conclusion in his
evidence-in-chief’’® that the disputed streams (e.g. 1A-1D, 9A-9C} are intermittent or
Category 2 under the PARP: ALW because they do not have continued flow or stable

pools,

[257] In their resp'ons.e counsel for the NSCC®"" and the ARC?™® reminded us (inter
alia) that the agreed statement by the freshwater ecologists states:

Some Category.l streams may have low ecological values and some Category 2 streams may

have high ecological values.

— and that Dr Parkyn wrote in her evidence®™:

3

s MrHD Iarvis,.evidence-in—chief para 4,55 [Environment Court document 81].

We assume he meant the Objectives with corresponding numbers. A

4 In WFH Properties Limited and others v Auckland Regional Council (ENV-2006-AK1-000061).
Y Dated 16 May 2008.

% DrVF Keesing, evidence-in-chief paras 2.4 to 2.5 [Environment Court document 37].

T Dated 23 May 2008. :

% Dated 23 May 2008.

% Dr S M Parkyn, evidence-in-chief para 3.1 [Environment Court document 49).




141

For the purposes of my evidence [the] distinction [between Category ! and 2 sireams] is not so
important and I will refer to small headwater streams as a general group that encompasses all of

the potential states of these small streams,

[258] In the circumstances of this case to categorise the streams under the PARPIALW
would not be particularly helpful.. There are higher level objectives and policies which
we have identified and will have regard to in Part 4.0, but the categorisation of the

streams is not referred to in the objectives we have quoted, The categorisation arises
for the purpose of stating rules in the Regional Plan (which are not relevant in these
proceedihgs;). We consider we should simply assess all streams on their merits on the

evidence,

2.8  The New Zealand Coastal Policy Statement

t259] It was common ground®® that any Long Bay Struéture Plan must give effect to

the New Zealand Coastal Policy Statement. Despite that there is no reference to the
“NZCPS'in the evidence-in-chief of the planners for Landco. Nor is it included in Ms

Skidmore’s list of ‘Documents Reviewed**®'. Of North Shore City’s witnesses neither

Mr Maékie‘nor Mr Brown (wearing his ‘plénning hat*) mentions it in their evidence, and

Mr Mead only briefly®.

[260] Because of thé direct and undisputed importancé of the NZCPS we leave our
discussion of it to Part 4 of this decision. At this stage §ve simply identify the most
important relevant provisions — parﬁcularly those which identify national priorities for
the natural character of the coastal environment®®® in Chapter 1 of the NZCPS.

Location/cumulative effedts policy
[261] This states :

Policy 1.1.1

Itis a national priority to preserve the natural characier of the coastal environment by:

Dr Somerville’s submissions (NSCC) para 5.13 (P. 20) [Environment Court document 1]; Mr
Galbraith’s submissions (Landco) para 5.4 [Environment Court document 21].

Ms R Skidmore, evidence-in-chief App 2 [Environment Court document 231,

Mr D Mead, evidence-in-chief p. 45 [Environment Court document 31,

New Zealand Coastal Policy Statement Chapter 1 Policies 1.1.1 {0 1.1.5,
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{a)  encouraging appropriate subdivision, use or development in areas where the natural
character has already been compromised and avoiding sprawling or sporadic
subdivision, use or development in the coastal envirom'nent;

(b)  taking into account the potential effects of subdivision, use and development on the
values relating to the na‘;ural character of the coastal environment, both within and

outside the immediate location; and

(c)  avoiding cumulative adverse effects of subdivision, use and development in the

coastal environment,

Mr Mead stated>®* that;

This is essentially the frade-off that has already been made in the 1996 Environment Court
decision where urban development was prevented from occurring in the more significant Okura
estuary in accordance with Policy 1,1.1(b) and {(¢) of the NZCPS, but allowed in Long Bay,

We doubt that, The effect of the North Shore City Council v the Auckland Regional
Council’® is that the Court thought that consideration of whether or not the LBSPA
should be urbanised should not necessarily be precluded by categorising it on the rural
side of the MUL. The policy still requires any subdivision, development and use to be
appropriate and all the other NZCPS policies need to be gi\'ren effect- when establishing

appropriate developments.

[262] The policy focussed on cumulative adverse effects®®® is important because Long
Bay and the smaller bays to the north of it up to Piripiri Point are the last relatively‘
natural bays on the North Shore City’s eastern coast. That fact does not preclude
development behind Long Bay but the policy suggests it is a national priority to avoid

adverse effects.

Indigencus hiota policy
{263] This states:

MrD W A Mead, evidence-in-chief para 5.104 [Environment Court document 3],
[1997] NZRMA 59. :
NZCPS 1.1.1(c).
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Policy 1.1.2 A }
It is a national priority for the preservation of the natural character of the coastal environment to
protect areas of significant indigenous vegetation and significant habitats of indigenous fauna in

+ that environment by:

(é) avoiding any actual or poiential adverse effects of activities on the following areas or
habitats: '

() areas and habitats important to the continued survival of any indigenous species;
and .

(i)  areas containing nationally vulnerable species or nationally outstanding lexaﬁzples
of indigenous community types;

{b}  avoiding or remedying any actual or potential adverse effects of activities on the following
areas: _

(i) outstanding or rare indigenous community types within an ecological region or
ecological district;

(if}  habitat important to regionally endangered or nationally rare species arid ecological
corridois connecting such areas; and . |

(ili) areas important to migratory species, and fo vulnerable stages of common
indigenous species, in particular wetlands and estuaries;

{e)  protecting ecosystems which are unique to the coastal environment and vulnerable to
modification including estuaries, coastal wetlands, mangroves and duncs and their
margins; and _

(d}  recognising that any other areas of predominantly indigenous vegetation or habitats of
significant indigenous fauna should be disturbed only to the extent reasonably necessary

to carry out approved activities.

[264] In relation to policy (a), no witness claimed that any part of the LBSPA was
important to the continued survival of any indigenous freshwater or marine species. Mr
Corbett confirmed that some parts of the Awaruku headland in particular are known
habitats for skinks. We consider the implications of that further in Part 3.0 of this

decision.

[265] The indigenous biota policy also requires us — policy (b) — fo avoid adverse
effects on areas containing nationally vulnerable species. That last term is not defined in
the NZCPS,l but the freshwater experts described long-finned eel (dnguilla
dieffenbachii) and the mayfly (Tepakia cdligata) as nationally threatened, and

‘vulnerable’ is usually regarded as the lowest of three categories of threatened spécies
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(i.e. vulnerable, endangered, extinct). Another subpolicy in the NZCPS makes it a

national priority to avoid or remedy adverse effects on areas important to vulnerable
stages of common indigenous species ‘in particular wetlands and estuaries’. That is
particularly important for stream 2 which we have found is important for breeding of

inanga (Galaxias maculatus).

[266] Similarly the forest remmnants contain nationally vulnerable kereru and kaka so

potential adverse effects on them should be avoided.

Landscapes., seascapes and landforms
{267] This policy states:

Policy 1.1.3

It is a national priority to protect the following features, which in themselves or in
combination, are essential or important elements of the natural character of the coastal
environment:

(a)  landscapes, seascapes and landforms, including:

a significant representaiive examplos of each landform which provide the variety in
each region;

(iiy  visually or scientifically significant geological features; and

(jiif) the collective characteristics which give the coastal environmeni its natural

character including wild and scenic areas;

(b}  characteristics of special spiritual, historical or culiural significance to Maori identified in

accordance with tikanga Maori; and

{c} significant places or areas of hisioric or cultural significance.

[268] This policy makes it a national priority to protect the Homestead Spur, Grannie’s
Ridge and the Piripiri Point ridge because they are the landscape components which give
the coastal environment in this area its natural character. Further, on the Awaruku

headland protection of all the cultural heritage dimensions (tangata whenua values, |

historical heritage values, and landscape values) is a national priority.
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Protection of natural processes. biodiversity and ecosystems
[269] This policy states:

Policy 1.1.4

It is a national priority for the preservation of natural character of the coastal environment to

protect the integrity, functioning, and resilience of the coastal environment in terms of}

(a)  the dynamic processes aud features arising from the natural movement of sediments, water
and air; '

(b} . natural movement of biota;

(¢}  natural substrate composition;

(d}  nafural water and air quality;

(e)  natural bio diversity, productivity and biotic patterns; and

(f) intrinsic values of ecosystems.

This policy is important when considering the potential effects of sediment deposition
-into the estnaries of Vaughans and Awaruku Streams and fransport and deposition into

the Marine Reservé.

Rehabilitation
[270] This poliey is:

Policy 1.1.5

It is a national priority io restore and rehabilitate the natural character of the coastal environment

where appropriate.

One Way of implementing this policy is to ensure that environmental compensation is
obtained in the form of rehabilitation of habitats and landscapes where reasonably

possible in return for development rights.

[271] Chapter 3 of the NZCPS (Activities involving the subdivision, use or
development of areas of the coastal environment) is also relevant. This chapter identifies

several matters which should be recognised in policy statements and plans including:
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maintenance and enhancement of amenity values; providing for appropriate subdivision,
use and development and managing any adverse effects of the same; the adoption of a

precautionary approach; and recognition of natural hazards.

2.9  Part2 of the RMA
2.91 Introduction
[272] Part 2 of the RMA is headed ‘Purpose and principles’. It states®S":

5 Purpose

(1)  The purpose of this Act is to promote the sustainable management of natural and physical
TESOUrces.

(2) In this Act, sustainable management means managinp; the uss, development, and
protection of natural and physical resources in a way, or at a rate, which enables people
and communities to provide for their social, economic, and culturai wellbeing and for their
health and safety while —

(a)  sustaining the potential of natural and physwal resources (excluding minerals) to
meet the reasonably foreseeable needs of future generations; and

(b)  safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and

(¢} avoiding, remedying, or mitigating any adverse offects of activities on the

environment.

6 Matters of national importance

In achieving the purpose of this Act, all persons exercising functions and powers under it,

in relation to managing the use, development, and protection of natural and physical

resources, shall recognise and provide for the follov;ring matters of ﬁational i.mlaortancé:

(a) the preservation of the natural character of the coastal environment (including the
coastal marine area), wetlands, and lakes and rivers and their margins, and the
protection of them from inappropriate subdivision, use, and development:

(b}  the protection of outstanding natural features and landscapes from inapproi:riate
subdivision, use, and development:

{c) - the protection of areas of significant indigenous vegetation and significant habitats
of indigenous fauna;

{(d) the maintenance and enhancement of public access to and along the coastal marine
area, lakes, and rfivers: '

(e) the relationship of Maori and their culture and traditions with theﬁ ancestral lands,

water, sites, waahi tapu, and other taonga:

87 This is the relevant form so does not contain amendments to sections 6 and 7 added from 2004 on.

They are irrelevant o these proceedings anyway,
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(f) the protection of historic heritage fiom inappropriate subdivision, use, and

development.

7 Other matters )
In achieving the purpose of this Act, all persons exercising functions and powers under it,
in relation to managing the use, development, and protection of natural and physical
resources, shall have particular regard to —
(a) kaitiakitanga:
{aa) the ethic of stewardship:

{b) the efficient use and development of natural and physical resources:

(c)'. the maintenance and enhancement of amenity values:

{d) inftrinsic values of écosystems;

(€)  Repealed '

()  maintenance and enhancement of the quality of the environment:
(gj any finite characteristics of natural and physical resources:

(h)  the protection of the habitat of tront and salmon: |

8 Treaty of Waitangi
© Inachieving the purpose of this Act, all persons exercising functions and powers under it,
in- relation to managing the use, development, and protection of naturél and physical
resources, shall take into account the principles of the Treaty of Waitaﬁgi (Te Tiriti o
Waitangi). o

[273] All patties agree that the ulti;pafe. decision for the Court is to achieve the ‘single
broad purpose’ — McGuire v Hasﬁ'ngs ‘District Councilgag — of the RMA which is the
sustainable management of the relevant resources under section 5(1) of the RMA.
Section 5(2) then defines ‘sustainable management’ in two parts: first the enabling of
people and communities to provide for their wellbeing, health and safety; and secondly
the sustaining and safeguarding of certain resources, and the avoiding remedying and
mitigatiné of adverse effects on the environment*®, We accept that section 5(2) is

written so that the two components are to be achieved at the same time: the word

¥ [2001] NZTMA 557 at [21] (PC).
% Gection 5(2)(a) to (c) of the RMA.
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‘while’ is to be treated as a ‘co-ordinafing conjunction’ as explained in Winstone

Aggregates Limited v Papakura District Council™".

[274] An important issue is what precisely ;social, economic, and cultural wellbeing’
is, and what contributes to it. Indeed the apophthegm that all philosophy is a series of
“footnotes to Plato’ has some truth in it for section 5 of the RMA when it is recalled that
much of The Republic is about the purpose of governiment (the guardians) being to
achieve eudaimonia or wellbeing of its citizens. Fortunately the RMA does not require
local authorities or the Bnvironment Court to become philosophers, because Parliament
has given the directions in section 5(2}(a), (b) and (¢) and in the principies in sections 6
to 8 as to various factors that it says contribute to wellbeing and as to their relative .

importance.

[275] It is well settled that a section 6-8 matter neither automatically nor necessarily
‘vetoes’ all other considerations (Minhinnick v Watercare' Services Limited®") nor
should it be achieved ‘at all costs” (NZ Rail Limited v Marlborough District Council’*?),

[276] The scheme of Part 2 of the RMA includes various feedback or reiteration loops.
Théy derive from the fact that seétion 5(2)(c) refers to ‘avoiding, remedying or
mitigating adverse effects of activities on the environment...’; and section 7(b) requires
‘efficient use of ... resources’. We infer that in coming to a decision under the Act local
anthorities must identify all the relevant facts and factors, give weight to them under
Part 2 (and any other relevant instruments) and come to a provisional view as to the
outcome; then look a‘é whéther each of the predicted adverse effects are sufficiently
avoided,l remedied or mitigated, or over-zealously so and finally reweigh the factors and

re-assess the overall outcome.

2.92  Submissions on Part 2
[277] Landco had, if we understood counsels’ submissions correctly, five basic

arguments about the application of Part 2 of the Act:

A49/2002 at para [18].
{1998 NZRMA 113 at 127 {CA).
[1993] 2 NZLR 641; [1994]NZRMA 70 at 86 (HC).
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(1) that ‘people’ and the ‘natural environment’ should be freated equaliy; and
(2) that social values should be actively promoted by the North Shore City
under the RMA; -
(3 rthat sections 6 fo 8 inform sustainable management;
- {4) that sections 6 o 8 do not contain any ranking;
(5) that ‘land use efficiency’ is very important in the scale of things.

‘People’ versus ‘the natural environment’
[278] Landco’s counsel appeared to regard Part 2 of the RMA as a conflict between

human aspirations and protection of natural characteristics. ~ Counsel wrote® that
“Landco rejects outright the argument that because there are fewer references to
‘people’ in sections 6 and 7 tﬁis necessarily elevates the natural environment”, Counsel
referred to a ‘passage in Winstone Aggregates Limited v Papakura District Council’**

where the Environment Court wrote:

Ths application of section 5(2)(c) cannot fulfil the overall purpose of sustainable ménagement, if
the section is interpreted in such a way as to give primacy to the ecological values over the
management function. To do that would not always fulfil the purpose of sustainable
management, but may in some cases. What is i‘equired is a consideration of all aspects of the
case, and then a weighing of factors in order to evaluate which will best achieve the purpose and

principles of the Act.

Counsel then submitted that case law supports neutrality between the “patural
environment” and “people” imperatives of Part 2. Counsel referred to the statement in

Kiwi Property Management Limited and Others v Hamilton City Council®® that:
_ In our view, the enabling and management functions of sections 5(2) are of equal importance,

We observe that there ig some confusion in the labels being attached to different
provisions in Part 2. In Kiwi Property Management the first part of section 5(2) appears
to be an ‘enabling’ function, and the second part of section 5(2) — section 5(2)(a) to (c) -

is the ‘management’ function. That contrasts with the Winstone Aggregates decision

¥ Landeo’s closing submissions para 2.4.
3% Decision A49/2002 at para [22).
3% (2003) 9 ELRNZ 249 at paragraph 43.




150

where ‘the management finction’ appears to be the name for the first part of section
5(2). We consider it is more consistent if the first component of section 5(2) is called
‘the enabling obligation® and the second is simply called ‘section 5(2)(a) to (¢)’. . But if
the point of Kiwi Property Marﬁagement is that the ‘enabling’ obligation and the section
5(2)(a) to {c) functions are of equal importance, then we respectfully agree. That is not
the same as setting up a dichotomy between the ‘natural environment’ — which is not a
phrase used in the RMA — and ‘people’.

[2'79] Counsel for Landco referred to Judges Bay Residents Association v Auckiand

Regional Counci F?% where the Environment Court held:

In general the Act contains no preference for managing use and development of resources for
enabling communities to provide for their economic wellbeing over protection of resources for
enabling communities to provide for their social and cultural wellbeing, sustaining the potential
of natural and physical resources to meet the reasonably foreseeable needs of future generations,
and avoiding, remedying adverse effects on the environment.

[Our emphases]

This decision makes another point completely — and one we respectfully agrec with —
where the Environment Court stated that the RMA contained no general preference for
economic wellbeing over social and culfural wellbeing and the section 5(2)(a) and (b)

matters,

| The role of sections 6 to 8

P ~ [280] We have already recorded that a section 6 to 8 matter does not veto or frump
[ other considerations. As to their true legal effect: counsel for Landco submitted that
sections 6 to 8 ‘inform (not dictate)’ the decision under section 5. While we accept”
completely that there are no absolutes under the RMA, the Landco proposition goes too
( _ far the other way. In McGuire v Hastings District Council’’’ Lord Cooke, giving the
advice of the Privy Council, stated that sections 6 to 8 contain °... strong directions, to
be fome in mind at every stage of the planning process’ — as to what is sustainable

management. A direction is more than information.

38 AT2/1998.
¥T  [2001] NZRMA 557 at para [21] (PC).

-




151

[281] 1t is also important to recognise that m_o_st‘of the matters in section 5(2)(a)-(c),
and sedtions_é to 8 are fully or principally anthropocentric:  they are matters which
relate to the social, economic and cultural wellbeing of people and communities. The
only matters which a;re not human-centred are’ section 7(d) and (pbssibly) section 6(c). -
As for section 6(c) — prot_ectioﬁ of areas of significant indigenous vegetation — on a
shallow ecological view of the value bf biodiversity that is valuable to humans too. It
seems to us that the only provision not focussed on humans at 2l is section 7(d) which

refers to ‘the intrinsic values of ecosystems’.,

Is there a ranking in sections 6 to 87

[282] McGuire was concerned with sections 6 to 8 as a whole. However, when
sections 6 to 8 are examined separately there is some differentiation between the
strength of the directions given in each of them, In decreasing order of strength of

direction they are:

® séction 6 matters are to be reco gnise& and provided for;

o the section 8 obligation to ‘take accounf: of’ the 'Tfeaty of Waitangi;

e section '7’_s reference to “... hav[ing] particular regard to” imposes a duty to
be “on enquiry” — Gfll v Rotorua District Council”®; Quarantine Waste
(NZ) v Waste Resources Limited”””. The duty to have particular regard to a
matter means the local authority (or this Courtj must look into the matter
raised, but may in its discretion reject it as insufﬁoientljf relevant or worthy
of weight.

[283] Landco’s counsel also referred to Fish and Game New Zealand v Otago

Regional Cowzcz'lm where the Environment Court held:

The Act itself does not identify a preference for natural resources over physical resources.

38 11993} 2 NZRMA 604,
39 [1994] NZRMA 529.
0 79/2002 at paragraph 146.
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With respect, we find it difficult to agree with that unqualified remark. First, section
5(2)(b) requires certain natural resources to be safeguarded, and if that occurs then
section 5(2)(a) puts their suétainiﬁg on an equal footing with physical resources. Bﬁt
section 5(2)(b) suggests a general primary concern for those natural resources which
support human and other life. Secondly, and more practically, in reliance on McGuire
we consider that the RMA gives strong directions that the relationship between humans
and certain ‘natural resources’ as identified in section S(a), (b), (c) and l‘(d) ate to be
recognised and provided for as a matter of national importance. We conclude that there
is an initial preference for specified patural resources over general physical resources
(although of course any one or more such matters may in the end be outweighed by an
accumulation of other factors) — other than physical resources which may be of national

importarice under section 6(e) and ().

[284] The important poﬁt is that section 6, 7 and 8 matters are not — except for the
~ non-anthropocentric applications of section 5(2)(a) and (b) and possibly for section 7(d)”
— separate from ‘the wellbeing of people and communities but elements of that
wellbeing. In this case we read evidence from people who live around the LBSPA area
as to the importance to their wellbeing of the existing characteristics of the area. We
also read evidence from the Reverend Faleatua Faleatua who is a pastor from' South
Auckland. He described'®! how at least twics a year his congregation and many other
church groups come to the Long Bay Regional Pak. The figures for lisage of the
Regional Park show that many other people from greater Auckland also visit the park.

2.93  Efficiency in the RMA

[285] Section 7 of the RMA. obliges a local authority to have particular regard to ‘the
efficient use and development of natural and physical resources’.  Despite the fact the
Act has been in force for over 16 years there is still doubt over what ‘efficiency’ means
in the RMA. As far as we know there is no higher authority on the issue, so ‘what

follows is rather tentative,

1 RevF T Faleaiua, evidence-in-chief para 3.1 [Environment Court document 611,
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[286] The issue of efficiency arises because counse! for Landco submitted that thers is
both statutory and regulatory support for the notion of efficiently using natural and

physical resources (including land). As to the statutory support, they wrote™*:

(a)  The need for efficient use of natural and i)hysical resources is implicit in the concept of
sustainability, and is therefore ¢entral to the operation of section 5 of the RMA; ‘
(b  Section 7(b) specifically requires that particular regard shall be had to the efficient use and

development of natural and physical resources,

Nowhere, so far as we can see, do Landco’s counsel or their witnesses attempt to define
‘efﬁcieﬂéy’, but their witnesses, especially Mr Bradbourne, were sure that the Landco

structure plan was more efficient.

[287] Mr Bradbourne, the strategic planner called for Landco, admitted*® directly to
the Court that efficiency is a value-laden concept. We agree that values are at the heart
of the concept of efficiency. Our understanding is that generally efficiency is the
‘allocation of (limited) resources to the uses for which society values them most. An
internationally used economics primer —~ Microeconomics by Samuelson and

Nordhaus*® — states that:

Allocative efficlency .., occurs when no possible reorganization of production can make anyone

better off without making someone else worse off.

[288] It may look inefficient for all those vehicles with single occupants to be driving
across the Auckland Harbour Bridge in the mornings and evenings, but the drivers
themselves obviously do not think so. Indeed while they do not pay for the price of the
marg'inal increase in congestion they are causing they are almost certainly correct
because the outputs they get (convenience and comfort, flexibility, privacy) still excéed
the considerable, irritating costs of delay when compared with the alternatives,

Efficiency is a relative concept.

402

s Landco closing submissions para 4.6(a) and (b} [Environment Court document 877,

Transcript p. 1984, line 29,
“  p A Samuelson, W D Nordhaus (McGraw-Hill, 1998) 16th edition, p. 148.
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[289] Since section 5(2) is about enabling people and communities to provide for their
wellbeing, then on the broad definition above section 5 — expanded on by section 7(d) —
is all about efficiency — what we might call ‘cnvironﬁlental efficiency’: Marlborough
Ridge Limited v Mariborough District Council’®.  Mr Jarvis, a planner called by the
ARC, observed*® of the régional framework:

... any assessment concluding that “efficient use” of land is the over-riding policy imperative
within the MUL needs to make it clear that efficiency in this context implies a balancing [we
prefer ‘weighing’] of all the various objectives and policies; “efficient use” does not imply an

emphasis on residential yield; this is but one of the factors to be considered. .

Directions as to the most relevant (but not the only) values to be considered is ascribed

by Parliament in section 5(2)(a) and (b), and sections 6 to 8 of the Act.

[290] As this case shows in a limited way an economist can also make valuable
confributions to RMA debates m general and about section 7(b)} in particular in real
world circumstances. As long as economists identify the ways in which any necessary
preconditions for theoretical market efficiency do not exist, and how they allow for that,
their evidence can be very useful in checking that a local authority’s (or the
Environment Court’s) decision does not lead to absurd consequences. Dr T Hazeldine,
the economist called by NSCC (and the only one to give evidence in these proceedings)

observed®”:

‘The concept of efficiency is at the cote of economic analysis, and its elaboration in a real-world
setting is”the major means by which economists can be of use in public policy matters.
Efficiency is concemed with the generation of benefits and the avoidance of costs. When, as in
the present case, the policy context involves comparing two optlons (the two structure plan
proposals), the more efficiont, and thus to be preferred option is the one which is assessed to be
likely to yield the highest net benefits (fotal benefits minus total costs), all relevant factors

considered,

405 (1997) 3 BELRNZ 483; [1998] NZRMA 73. ,
Mr H D Jarvis, evidence-in-chief para 4.64 [Environment Court document 811,
0 Dr T Hazeldine, rebuttal evidence para 4.1 ef ff [Environment Court document 20).
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2.94  The enabling component in section 5(2)
[291] The first component of the purpose of thé Act is to enable people and
communities to provide for their wellbeing, health and safety. There seems to be a
dearth of higher authority on the meaning of ‘enabling people and communities to
provide for wellbeing’. Many of the cases — and, with respect, most notably the
judgments of the Supreme Court in Westfield (Néw Zealand) Limitéd v North Shore City
C"o_uncil" %8 could be taken, at least when read superficially and without recognising ifs
special circumstances as a ‘notification’ case, as if ‘managing wellbeing’ is the Wording

in the RMA. That is, the two steps in section 5(2) of:

. enabling people and communities

¢  ‘to provide for their wellbeing, health and safety
— are substituted by one:
s  managing the wellbeing of peoplé and commnmnities,

The issue was not raised here so we will express no view on it, except to say guidance

from the High Court on the meaning of ‘enabling’ would be very welcome.

Social wellbeing, health and safety

[292] If there was an intention by Parliament to avoid local authorities having to
inquire into how wellbeing is to be achieved, rather than enabled, then that has been
negated by at least three problems. The first is the line of difficult cases wheré a party
puts forward a proposal of such perceived public benefit, that the local authority

considers enabling the activity is appropriate. The classic cases are New Zealand Rail
' Limited v Mariborough District Council'® (port facility in the coastal environment),
Trio Holdings Limited v Marlborough District Council? (sponge farm to assist medical
research in the coastal environment); Auckland Volcanic Cones Society Incorporated v

Transit New Zealand'’ (motorway requiring excavation of an outstanding natural

% [2005] NZRMA 337.

% (1993) 2 NZRMA 449 confirmed by the High Court on appeal, [1994] NZRMA 70.
40 [1997] NZRMA 97,

AL 19003] NZRMA 54 (Bnvironment Court confirmed on appeal), [2003] NZRMA 316.
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feature); and Genesis Power Limited v Franklin District Council™? (wind farm in the
coastal environment). In our opinion the important message from those cases is that it

takes powerful countervailing considerations to make development ‘appropriate’.

[293] The second reason that the search for social wellbeing has widened is due to the
economic thread of the RMA as exemplified in section 7(b) and section 32 — although it
then needs to be recoguised that sections 6 to 8 of the RMA obscure the calculation éf
costs and benefits when they require extra attention (io use a neutral phrase) to be paid
to certain matters. Trying to reconcile those matters the Enviromment Court in Ngati
Hokopu Ki Hokowhitu v Whakatane District Council®® wrote that sections 6 to 8 of the
Act provide “... diminishing notional multipliers (of costs and benefits, or of weights

depending on the evaluative metaphor the Court is uéing ”,

[294] The third and most commonly given reason for looking at all the benefits and

costs of possible activities — including those on social wellbeing (usually unquantified) — .

has been because of the feedback loop in the second part of section 5(2). Section 5(2)

requires the:

... avoiding, remiedying, or mitigating [of] any adverse effects of activities on the environment.
‘Environment® is defined very widely in section 2 of the RMA to include:

{a)  ecosystems and their constituent parts, including people and communities; and

(b}  all natural and physical resources; and

{c) amenity values;

(d) the social, economic, aesthetic, and cultural conditions which affect the matters in

paragraphs (a} to {c) of this definition or which are affected by those matters.

The difficulty is that paragraph (d) of the definition is so broad that it looks as if the
local authority must consider anything anybody wishes to raise. That may be so, but it
is often overlooked that the evalwation of ‘social, economic, aesthetic, and cultural

conditions’ also needs to be made in the light of the directions in section 5(2)(a) and (b)

M2 120051 NZRMA 541.
43 1200319 ELRNZ 111 at [36].

—
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and sections 6 to 8. With that important qualification it is now generally accepted that
local authorities do usually need to inquire into enabling social, economic and cultural

wellbeing if that is raised by any party.

The contribution of sections 6 to 8 to evaluating wc_alibeing

[295] The cases confirm that many of the section 6 to 8 matters are not merely about

- the ‘natural environment’ but are about the relationship between the wider environment

and human wellbeing. As the (then) Planning Tribunal stated in the Long Bay — Okura
metropolitan urban limits case — North Shore City Council v Auckland Regional

Council™ — which was parily about the very land which is now the LBSP area:

A way of managing natural and physical resources which fails to sustain, to safeguard, and to
avoid ... the matters stated in paragraphs (a), (b) and (c) [of section 5(2)] thereby also restricts
thé extent to which that way of managing the resources enables a community to provide for its

wellbeing,

There is a very important principle in that statement, although we respectfﬁlly consider
the Tribunal could have put the matter more widely because it is not only section 5(2)(a)
and (b) but also the principles in sections 6 to 8 of the Act which give directions about
matters confributing to the wellbeiﬁg of people and communities, The latter point was
recognised by the Court of Appeal in Minhinnick v Watercare Services Limite 5 when

it wrote:

Those [s. 6] issues will usually, as here, intersect with other issues such as health and safety,
Cultural wellbeing, while one of the aspects of section 5, is accompanied by social and economic
wellbeing. While ... section 6(e) ... calls for close and careful consideration, other matters may

in the end be more cogent ...

[296] So when Landco’s counsel stated that Landco rejected the proposition that
‘natural environment’ is elevated over ‘people’, they were missing the point. Certain

characteristics of the way people relate to the environment including:

4
4

—_

* [1997) NZRMA 59 at 93,
5 [1998] NZRMA 113 at 124 (CA).

—
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¢ enjoyment of the coastal environmeﬁt;

» appreciation of an outstanding natural landscape and its features;

. conﬁdence in the protection of significant habitats from cumulative
degradation;

» ability to access the coast and streams;

. relationship with their ancestral lands;

e enjoyment of and education by cultural heritage

— are integral to social and cultural wellbeing, just as making a profit from the sale of
subdivided land (possibly — there may be no public benefit from this) and the benefit for

purchasers of sections (the consumer surplus) are contributions to economic wellb eing;

[297] We hold that Parliament’s directions that certain aspects of people’s wellbeing,

relating to ways and rates of managing the use, development and protection of natural

and physical resources, are matters of national importance™®

418

, or must be taken account
of*'? or are to be had particular regard to™ °, if complied with (to the extent appropriate
in the factual circumstances) are matters directly relating to social, economic and
cultural wellbeing, In legal terms there is in-each situation a presumption (of varying
strength depending on which of sections 6, 8 and 7 are applicable) that providing for the
relevant matter, or taking it into accour{t, or having particular regard to it, is to enable

communal or individual wellbeing, health or safety.

2.95  The constraints on resource use and development in section 5(2Ma) to (c)
[298] Sections 5(2)(a) and (b) are not often referred to, probably because of the
generality of their language.

Section 5(2)(a): sustaining potential
[299] The idea behind section 5(2)(a) was stated by the then Planning Tribunal in
Canterbury Regional Council v Selwyn District Council'™ to be:

416 Under section 6 of the RMA.
M7 Under section 8 of the RMA.
8 Under section 7 of the RMA.
48 (1996) 2 ELRNZ 395; [1997] NZRMA 25.
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... to ensure present people and communities do not, in pursuit of their own well-being, consume
or destroy the existing stock of ... resources, so as improperly to deprive future generations of

the ability to mest their needs, :

Section 5(2)(a) needs to be read in the light of inter alia:

* section 5(2)(c) as to avoiding, remedying or mitigating adverse effects;
¢ section 3 which defines ‘effect’ very widely to include:

{c}  any past, present, or future effect,

{d)  anycumulative effect which arises over time or in combination with other effects;
~and
o section 7(f) with its reference to enhancement of the quality of the

environment.

[300] Read with section 5(2){(c)’s reference to avoiding or mitigating (and if necessary
remedying) the adverse cumulative and/or past effects®”’, section 5(2)(a) suggests that-
ecosystems (including the contributions of air, water and soil) should generally be
éustained and (with section 7(f)) perhaps even enhanced. If there is not a net
conservation benefit — as it was described in Baker Boys Limited v Christchurch City
Council®! — for the relevant ecosystem then the ecosystem may not be sustained
because of the cumulative effects of multiple minor degradations, Always of. course

that is not an absolute value. .

[301] The idea that séction 5(2)(a) invites seeking a nét conservation benefit leads to
the principle of environmental compensation as developed in such cases as Arrigato
Investments Limited v Auckland Regional Council” and J F Investments Limited v
Queenstown Lakes District Council’.  That is, if part of a (significant ? or any ?)
native ecosystem is to be adversely affected then at least an equal quantity (preferably

on site and at least in the same ecosystem) should be rehabilitated to at least an equal

Section 3 defines ‘effects’ {o include ‘cumulative effects’ and ‘past effects’.
21 [1998] NZRMA 433.

22 1001] NZRMA 481.

5 (48/2006 at para [42].
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quality. Change 8 to the Auckiand RPS contemplates environmental compensation as

being appropriate in the region, as we have alréady discussed.

[302] One issue that is raised by the ecological evidence in these proceedings relates to
whether, and if so, how much the Court should consider the potential to restore
ecosystems within the LBSPA. In fact, it was common ground that the main stem of
Vaughans Stream should be revegetated extensively. The dispute was over how far
tributaries and headwaters should be restored by fencing stock out and replanting

riparian strips. Dr V F Keesing, an aquatic ecologist called for Landco stated**;

Where the ecological values of streams are low ‘and the effects of their loss not significant then

there should be no issues relating to their removal.

We consider that is not correct as a matter of law: it all depends on the ecological
context. The purpose of the RMA requires remedying of adverse effects, which
includes present and past effects™® of activities; and section 7(f) requires us to have
particular regard to maintaining and enhancing the quality of the environment. So in
appropriate cases enhancement of the current state of a part of the envirorment by
remedying present adverse effects must be relevant. Indeed the ARC in particular urged

that in this case it was appropriate to look at that issue.

Section 5(2)(b): safeguarding life-supporting capacity of water and ecosystems
[303] The RMA does not define what is meant by an ecosystem, but the New Zealand
Biodiversity Strategy™® usefully defines the word as meaning:

An interacting system of living and non-living parts such as sunlight, air, water, minerals, and
nutrients.  Beosystems can be small and shori-lived, for example, water-filled tree holes or

rotting logs on a forest floor, or large and long-lived such as forests or lakes,

We adopt that definition which usefully draws attention to the heterogeneity of

ecosystems and their dynamic components.

424

s Dr V F Keesing, evidence-in-chief para 6.7 [Environment Court document 37].

See definition of effect in section 3 of the RMA,
% MFE, February 2000. |

; ' G
7o

—
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[304] Section' 5(2)(b) is of particular relevance in this case in terms of three
ecosystems: the terrestrial ecosystem represented by the patches of native forest and the
endemic birds they assist to support; the freshwater ecosystem supporting eels and

inanga amongst other species; and the coastal marine ecosystem,

2.96  Conclusions

[305] Perhaps because of Greig J’s injunction in NZ Raiﬁ27 that Part 2 of the Act ...
should [not] be subjected to strict rules and principles of statutory construction which
aim to extract a precise and unique meaning from the words used”, the Environment
Court has been reluctant (especially lattexly) to gb far into fhe relationship between the
first part of section 5(2) aﬁd sections 6 fo 8.© We consider we should tentatively do so
here because the approach taken by Landco’s counsel appears to be reducing the RMA’s

purpose and principles to a general ‘balanced’ or ‘wise use’ mantra.

[306] To bring all this full circle: in the earlier case about Long Bay — North Shore

1428

City Council v Auckland Regional Council®®® — the Environment Court wrote:

The method of applying s5 then involves an overall broad judgment of whether a proposal would
promote the sustainable management of natural and physical resources ... Such a judgment
allows for comparison of conflicting considerations and the scale or degree of them, and their

relative significance or proportion in the final outcome.

That formulation omits the earlier insight from the same decision (quoted above) that
failing to comply with section 5(2)(a), (b) and (c) also restricts the ability to enable
individual or communitj wellbeing. In Baker Boys Limited et Ors v Christchurch City
Council®® the Environment Court quoted the Nor#h Shore decision but added that Part 2
of the RMA requires an extra comiaonent which was that the single purpose of the Act
also required the Court to:

27 [1994] NZRMA 70 at 86.
28 [1997] NZRMA 59 at 94.
29 [1998] NZRMA. 433 at para 109.
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o giv[e] different weight to the matters identified ... depending on the Court’s opinion as to
how they are affected by application of s5(2)(a), (b} and (c) and ss 6-8 of the Act to the
particular facts of the case.

The Environment Court explained that**;

If this test differs at all from that stated in North Shore City ... it is in emphasising that the
judgment of scale or proportion of the facts is guided by the (roughly decreasing) importance
given by the Act to the elements in [sections] 5(2), 6 and 7.

We consider that the later point is correct, but in the light of McGuire the word ‘guided’
should be substituted by ‘directed’,

#0 [1998] NZRMA 433 at para 110 - section 8 of the RMA. was not relevant in that case.
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3.0 Predicted effects: assessment of probabilities and consequences

3.1 Introduction
[307] In these proceedings the predicted effects in the Long Bay SP area relate to the

. following subjects:

Social wellbeing (see 3.3)

Geomorphology, topogfaphy and stability (see 3.4)

Terrestrial ecology (see 3.5) |

Introduction to w5ter issues (see 3.6) |

Stream hyd:olo_gy (see 3.7)

Freshwater habitat (see 3.8) |

Freshwater biodiversity (see 3.9)

Proposed mitigation and enhancement — Revegetation and new wetlands (see
3.10) | |

Frosion: sediment production, transport and deposition (see 3.11)

The marine environment (see 3.12)

Heritage and whanaungatanga and other values (see 3.13)

The coastal environment and landscape (see 3.14) |

Traffic and transport (see 3.15)

[308] Before we turn to consider the predicted effects we consider a preliminary legal
issue which is one of the more difficult and confusing areas of resource management

lﬁw in New Zealand.

3.2 Therole of probabilities when ﬁakit:g predictions under the RMA

The Environment Court’s approach to pr;edicting effects '

{309]. The prob_ébility of an alleged future event raises obvious questions for a local
authority (and on appeal the Environment Court), The problems are not just with
probabilities of more than 0.50 — the common law standard of proof - but particularly
relate to probabilities of less than 0.50 A(Wh.ich, traditidnally, common law Courts

normally disregard in relation to ‘facts’).
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- [310] Consider a proposed activity which may endanger human lives. Assume the

consent anthority finds that the probability of the alleged effect is 16.67% (the roll of a
dice). If the authority applied a ‘balance of probabiliﬁes’ standard of proof, that effect
would be disregarded. In reality we are confident that a consent authority under the
RMA would implicitly rely on the probability, and would certainly assess the costs (one
or more human deaths) if only subjectively, and then consider those matters in the
exercise of its discretion under section 5 and Part 2 of the Act when deciding whether

the purpose of the RMA was better met by declining than granting resource consent.

[311] We can carry out the same type'of analysis for a proposed activity under the
RMA, which is alleged to affect a species of native mammal. Assume also that the
probability that the proposed activity would harm the species as a whole was between
25% and 49%. Section 32(3) of the RMA then appears to require the local authority or
Environment Court to maké findings as to both:

(a) therisk of acting to stop any proposed activity, that is the probability of the
effect on the species and its costs, versus |
(b) the risk of not acting (permifting the proposed activity, that is the
' probability of the positive effects and their benefits

—even though the probability of harm to the species is less than 0.50.

[312] Under the Town and Country Planning Acts and in the early years of the RMA
the prediction of future events and the severity of their consequences was generally
included (and in most cases still is, at least implicitly) under headings that can be
generalised as “Facts’ or ‘Effects’. The civil standard of proof, often described as being
on the balance of probabilities, was applied o each relevant alleged ‘fact’, even where
thesé were allégations about the future. Another approach was to say that a prediction
was a matter of the Court’s judgement as opposed to fact-finding so ‘that questions about
the standard of proof are not apt.
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[313] Two decisions under the RMA have drawn attention (albeit in a somewhat

confusing way™"

Christchurch City Council® 52 the Court pointed out*’ the difficulties with applying the

)} to problems with those approaches. In Shirley Primary School v

balance of probabilities test for facts to an effect™ of low probability but high potential
impact. And in Clifford Bay Marine Farms Ltd v Mariborough District Council™ the
Environment Court attempted to show the sort of problems that arise with pigeon;holing
predictions as part of the overall discretionary juégement involved in most cases under
the RMA, .Simply differentiating between facts and judgenients and the placing of
predictioné either in the category of ‘facts’ or in the category of ‘judgements’ is overly
simplistic. In our view both propositions are rﬁislsading for several general reasons
(and for more specific reasons which we discussed in relation to section 32 of the RMA
in Part 0.0 [the introduction] of this decision).

[314] The general problems are:

(1) relying on a fact/judgement distinction overlooks that the finding of a fact
by a Court is not a scientific exercise; it is itself quintessentially a matter of
judgement. Dr Somerville referred us to a paper on ‘The Weight of

Scientific Evidence in Policy and Law’ which states*:

... the "weighing instrument” for “weighing evidence is human cognition, which-
has never been calibrated to the task. In fact, “weighing evidence” has little if

anything in common with weights and measures.

Every Court has to assess and judge a large variety of factors — credibility
of witnesses; the strength, coherence and consistency of their evidence;
the existence of contradictory evidence and so on; and to make

judgements about each relevant matter as part of its fact-finding;

#l " The Environment Court in those cases was, in retrospect, confused about how to take multiple

related probabilities into account (although at least it was aware that is an issue).
42 11999] NZRMA 66.
3 [1999] NZRMA 66 at para (135).
454 See section 3(f) of the RMA.
“3 Decision C131/2003. '
#6  Dr§ Krimsley [2005] 95 No. 51 American Journal of Public Health 5129 at 5,134,
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while we consider that predictions of future effects are not part of ‘fact-
ﬁndmg’ they are still (or should be) evidentially based in the same way that
deciding past évents is. In some ways predictions are more real than the
findings of the Court about past events. The latter can rarely be disproven;
whereas prediction of future effects may well be proved or disprové& by
what in fact happens. That has the obvious consequence that some of the
findings by a consent authority (or, on appeal, by the Environment Court)
will be proved in time to be correct or not. That verifiability/falsifiability
in itself suggests those predictions — both as to probabilities and as to
consequences — are factual questions which depend on evidence and
judgeﬁlents about that evidence, but are not questions of ‘fact’ in the legal
sense;

probabilities are not inherent qualities of events. As we have just stated,
an event will happen or it will not.  For our practical purposes a
probability is simply a statement of our uncertainty when making a

prediction.

Superior Courts

[315] TheNew Zealand Court of Appeal considered the standard of proof in relation to

predictions in 2 non-RMA case in Commissioner of Police v The Ombudsman®™’, Cooke
_ P (as he then was) stated:

To place on the Department or organisation an onus of showing that on the balance of

probabilities a protected interest would be prejudiced would not accord with protecting official

information to the extent consistent with the public interest, which is one of the purposes stated

in the long title of the Act ... To require a threat to be established as more likely to eventuate

than not would be unreal. It must be enough if there is serious or real and substantial risk 1o a

prdt‘ected interest, a risk that might well eventuate, This Court has given “likely” that sense in a

line of criminal cases, a recent example of which is R v Piri [1987] | NZLR 66.

437

{1988] 1 NZLR 385 at 301,
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Whether such a risk exists must be largely a m'att.er of judgment. In that sense a reference to
onus of proof is not fully apt: compare the observations in McDonald v Director-General of
Social Security (1984) 1 FCR 354 about the inapplicability of adversary proceedings concepts,
such as the onus of proof, in administrative proceedings. (Our emphasis.)

T is worth noting that Cooke P introduced the concept of risk when the Courts look into

the future, because that concept is now increasingly and expressly*® Jmportaut under the

RMA.

[316] Superior courts overseas have been generally consistent in their refisal to apply

the civil standard to predictions of future effects. In a passage that is often cited, Lord

Diplock wrote in Mallett v MeMonagle®:

In determining what [happened] in.the past a court decides on the balance of probabilities,
Anytbmg that is more probable than not it treats as certain. Buf in assessing damages which
depend upon its view as to what will hapben in the future or would have happened in the future if
sbmething had not happened in the past, the court must make an estimate as to what are the
chances that a particular t;n'ng will or would have happened and reflect those chances, whether

they are more or less than even, in the amount of damage which it awards.

Obviously there are good policy reasons (reaching finality, minimising losses or

costs“o

) for treating a past fact proved ‘on the preponderance of probabilities’ as certain.
But that suggests that when looking at the future the concept of a standard of proof is not
useful. It would be an unwise policy to treat as certain a ‘fact’ which has yet to occur
and may never occur, especially if the probability is only 51% — near enougﬁ to the toss

of a coin.

[317] The difficulties of applying the civil standard to predictions are confirmed by the
same Judge, Lord Diplock, when giving the opinion of the Privy Council in Fernandez v

#8 See section 32 of the RMA (as amended by the Resource Management Amendment Act 2003).
#9 [1969] 2 All ER 178 (FIL) at 190-191 per Lord Diplock, .See also Davies v Taplor [1974] AC 207
at 212 per Lord Reid; Hotson v East Berkshire HA at 793, per Lord Ackner.
0 D HKaye, ‘The error of equal error rates’, Law, Probability and Risk (2002) Vol. 1 No. 1 at 3-8.
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Government of Singapore®™!. In this case he referred to “the balance of probabilities”

4
as 42:

... a convenient and trite phrase fo indicate the degree of certitude which the evidence must have
induced in the mind of the Court as to the existence of facts, 8o as to entitle the Court to treat

them as data capable of giving rise to legal consequences.
The learned Law Lord then continued:

Bui the phrase [‘the balance of probabilities’] is inapp'ropﬁate when applied not to ascertaining
what has already happened but to prophesying what, if it happens at all, can only happen in the
future, There is no general rule of English law that when a Court is required, either by statute or
at common law, to take account of what may happen in the future and to base legal consequences
on the likelthood of its happening, it must ignote any possibility of something happening merely

because the odds on its happening are fractionally less than evens.

That appears to be a clear statement of the law, equally applicable in New Zealand.
[318] Canada and Australia have similar approaches — see Janick v Ippolito®™, a
decision of the Supreme Court of 'Canada,' and Malec v C Hutton Proprietary Limited™™,
a decision of the High Court of Anstralia, More recently the Supreme Court of Canada
confirmed in dithey v Leonati™® that:

[Fluture events need not be proven on a balance of probabilities. Instead they are simply given
weight according to their relative likelihood, Mallett v McMonagle ..., Malec v C Hution
Proprietary Limited ..., Janiak v Ippolito...

With respect that is the only logical and scientifically consistent approach.

1 1197112 AL ER 691 (PC).

42 11971]2 ALl ER 691 at 696 (PC).
3 11985]1 SCR 146.
“4(1990) 169 CLR 63.

5 11996] 3 SCR 458.
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[319] An important factor when considering the differences between predictions about
the future and traditional ‘fact-finding’ by the Courts must be the recognition that there
are many other more-or-less successful techniques for making predictions. Markets are
largely about enabling people to act on their own predictions, With some obvious
exceptions for externalities, some of which the RMA manages, markets are remarkably
efficient at achieving that, in the sense that, given our legal system, markets allocate

resources to the uses for which society values them most.

[320] As important in the present context is the efficiency of scientists in making
predictions. Making a prediction (hypothesis) and testing it is at the heart of current
scientific methodology.  The medical profession has developed prediction of

dose/response relationships to a high point of precision™

. Beologists have developed
the ideas of eco-epidemiology’™’. Engineers work with margins of safety. In these

proceedings Dr R G Bell, an experienced and well qualified engineer, wrote*;

As part of assessing the risk (effects) of dn activity, it is now becoming best practice to consider a
range of moderate to severe environmental events and their probabilities in a probabilistic risk
assessment to derive a disiribution of impacts across a spectrum of return periods ... [citations

omitted], and uséd for a wide range of othér natural, public-health and human-induced hazards.

Giving all the above a sound theoretical basis, mathematicians have set out the
foundations for making real-time predictions in their discussion of Bayes’ Rule.

[321] We conclude on the authority of Fernandez v Government of Singapbre449
(which is binding on us) supported by the other Superior Court decisions cited that there
is no such thing as a standard of proof for future events. All a local anthority and, on
-appeal, the Environment Court can and should do is to make an assessment of the
probabilities of a future event (given an array of frequencies and intensities). The Court

should not confine the prediction to whether the event achieves a ‘toss of the coin’

e See 8§ N Goodman, ‘Towards Evidence-based Medical Statistics’ Ann Intern Med (19993 130: 995-
1004,

7 (US) Federal Judicial Center, ‘Reference Manual on Scientific Evidence” 2nd Edition. (2000) and
in particular its enclosed ‘Reference Guide on Epidemiolégy’ by M D Green, D M Freedman, L
Gordis. .

“%  DrR G Bell, evidence-in-chief para 2.2 [Environment Court document 54].

4 [1971]12 Al ER 691 at 696,
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standard. Then the local authority must continue by working out the costs and benefits

of the event so as to assess the risk as required by section 32 in particular and the Act in

general.

[322] So the third task 6f a consent authority and ‘the BEnvironment Court, after
determining the facts and ascertaining -the applicable law and before turning to its
overall discretionary judgement, is to find what the probability and costs of the relevant
effects are. That should maximise the accuracy of the consent authority’s predictions;
minimise costs or risk (those aré not the same things) as appropriate; and approximate
best scientific methods of risk assessment. Of course it is in the nature of evidence to a
Court that probabilities can often only be established with large margins of error. Our
point here is that it is the approximate probability(ies) of any event (effect) which should
be established regardless of what that probability is, and even if it is below 50% (0.5).
If necessary the probability can be given.as a range — e.g. 33% — 67% (0.33 to .0.6’?)
probability as a medinum likelihood: see the Schedule to Clifford Bay Marine Farms
Limited v Marlborough District .Council.#g, What is not useful is an arbifrary standard
of acceptance of thé probability as fact, i.e. whether on the Court’s assessment the
probability of the predicted event exceeds 50% (0.5)'.

[323] There are 4t least™' three steps when predicting the risk of any proposed activity
affecting natural and phj(sicz}l resources under the RMA. They are to asséss:

(1) the nature of the proposed or existing activity énd its context. This usually
needs to be analysed in terms of spatial extent, intensity, and duration (all
of which are obviously easier to assess for an existing activity than for a
proposed one); "

(2) whether there is a caunsal relationship between the activity and its ‘effects’
(and, often, the existence of confounding causes of the same sort of effect);
and

(3) therisk of the effect, which also consists of three compenents —

(a) the probability of the effect; '

0 Decision C131/2003 referring to the IPCC scale of probabilities.
AS/NZS 4360: 1999 Risk Management contains & much fuller generic guide for risk management.
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(b) its consequences (its costs and benefits); and

(¢) the relevant policy or objective which the risk impinges upon.

In précfice one or more aspects of the analysis are often not challenged by any party, so
a consent authoﬁty or the Environment Court does not have to make findings about all
of them. For example in some cases, a party will, at least implicitly, concede there is a
stressor which will cause an adverse effect, because the party proposes mitigatory
action, Then arguments ﬁ:tay focus on whether the mitigation is adequate fo lessen the
intensity, duration of extent of the stressor to an appropriate level so as to reduce the

intensity of the effects.

3.3 Effects on social wellbeing

3.31 Introduction

[324]1 The Long Bay Society concentrated part of its evidence on the alleged effects of
the structure plans on their members’ wellbeing and that of the public. For its part
Landco concentrated on certain aspects of wellbeing which it claimed would be better
sérved by its structure plan: maximising the yield of dwellings, the probability of a
supermarket being ‘built, greater uptake of public transport syétems, and superior urban
design. We make our predictions about the last two points elsewhere in this Part under

‘transport’ and ‘landscape’ headings.

[325] Other aspects of wellbeing identified by Part 2 of the RMA are discussed

extensively in the remainder of the decision,

3.32  Regional demand for housing and other infrastructure
[326] Housing demand in the Auckland Region was shown by Mr Shearer, a consultant
geographer called by Landco, in a table 2 which he compiled which shows updated

census-figures and projections™2;

1 e have swapped the last two lines because as we understand it the number of dweilings is an

inference from the lines (now) above it.




172

Table 2: Updated Auckland Region population, dwellings 1991-20006

Census year 1991 1996 2001 2006 20407

Population 944,000 1,066,000 | 1,159,000 1,303,000%% | 2,000,000%*

Average % o
Increase/yr NA 2.6 . 1.7 2.5 13%

Household

occupancy NA 3.0 2.93 296 2.7

rate/dwelling .

Dwellings NA 356,000 395,000 439,000 740,000

The table assumes a conservative increase of 1.3% per annum after 2006 to reach two
‘million by 2040. In fact over the past 20 years, the region has equalled or exceeded
that rate every year with the exception of 1987 and 1992*>° (both 1.2%). The increased ‘

456

average over the past 20 years is 2.2%. Mr Shearer concludes™" and we accept that:

What this ﬁeans is that the urban form of the Auckland Region is changing faster than was
projected in 1999, and consequently there is.increasing pressure to provide urban development

capacity, wherever it is available, at & faster rate.

[327] On the other hand the potential for the LBSPA to meet the quantity of housing
démanded is limited. As Mr Mead pointed out for the NSCC, even if the Landco
structure plan is implemented*”:

The difference is less than half a year’s growth [for North Shore City], and a decision not to
accommodate an extra 500 to 700 dwellings in the Long Bay area camnot be said to be of
strategic significance,

Landco Structure Plan

[328] As for what the Landco structure plan could do to assist meet that projected
demand, since no party disagreed with Landco’s witnesses we predict that if the Landco

453
454
455
456
457

Mr Shearer advised this figure came from Statistics NZ.

Auckland Regional Growth Strategy.

Source: Statistics New Zealand as guoted by Mr Shearer at his para 2.10.

Mr C M Shearer, rebutizl evidence para 2.12 [Environment Court document 3B]. 7

Mr D W A Mead, evidence-in-chief, 2nd statement para 5,17 [Environment Court document 3C],
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*  structure plan is put into place it is highly likely that there will be between 2,600 and
3,200 dwellings in the LBSPA®S, |

[329] 1t is also probable according to the evidence of Mr M G C Tansley, a retail
consultant called by Landco_, that a supermarket of about 2,500 m® gross floor area will
be built in the village centre under the Landco structure plan. However, there are
already two big supermarkets at Albany town centre, not more than 7 kms away, and
there is the potential at that location for at least one more: Cornerstone Group Limited v
North Shore City Councz’l‘ﬁb . More fuhdamentaﬂy, while we accept that cenfres with
supermarkets can be foci, we are not persuaded that a sup.ermarket is necessary in Long

Bay to create a social focal centre. Mr Mead put it well*%:

there’s no evidence of community support for the notion ... that a supermarket-led centre is

needed to create a focal point.

We find that it is unlikely that a 2,500 m? supermarket would be built at Long Bay
because grocery companies tend not to build them tha"c size any motre, The only
example of comparable size that Mr Tansley could point to was Northwood,
Christchurch*!, In any event we are not concerned about the size of Landco’s Long
Bay 5 (Village Centre) Zone as it can be readily changed and put fo different uses. The
important point is that policy 17.4.4(9) is met, i.e. a viable centre is likely under the
Landco structure plan. '

NSCC Structure Plan

[330] The Council’s proposed structure pla:n462 hopes for a future population of
between 4,500 and 5,000. There is dispute over whether that will be attained. That is
because the yield from the NSCC SP was calculated on initial plans prepared before it
had geotechnical advice as to the feasibility of the layout on them. At that stage the

% Mr C M Shearer, rebutial evidénce para 2.17 [Environment Court document 78A] — his actoal
range was remarkably precise: 2,607 to 3,138.

9 A42/2007 at paragraphs 40 and 41.

0 MrDW A Mead, rebuttal evidence para 6.54.

a1 Transcript pp. 753-756. ’

%2 Yellow book 9: explanation and reasons to policy 17B.3.4.
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NSCC calculated its structure plan would yield 2,000 dwellings (4,500 people)*®. Mr.
Mead later®® lowered the figure to 1,930 dwellings. For Landco, Mr Bgerton®®® and
Mr Bradbourne™®® estimated the NSCC SP vield significantly lower, at between 1,262 —
1,537 houses (a minimum of 2,840 people).

[331] Obviously if other relevant matters cause the area of residentially zoned land to
shrink, the number of dwellings may fall also. However, as Mr J D Lunday, the
architect and planner called for the OEG observed, a reduction in developable arca does

not necessarily result in a smaller number of dwellings**”:

If you go south of the [Vaughan's] creek there’s about 100 hectares of developable land and
some of it will have to be manipulated, some of it will have to be given up but it has got some
environmental aspects. If you apply the densities in the [Regional Policy Statement] of centres
that have bus, not regional centres, bus centres of 40 houses per hectare you reach — you exceed'—
well 30 houses per hectare, you exceed the exineptations of the site, you get 3000 households,
Now if they're making a play it should have a set that it is a localised centre then that’s the sort
of densities that you should be looking at. '

So I would say that ﬁere is the capacity to deliver a medium to high density development in a
much smaller footprint which I think is one of the questions that wasn’t really answered earlier,
that satisfies the econ'omic rationale of development, it satisfies the expectations for growth, but
actually leaves two thirds of the site, the;( could be taken out of development and other
management regimes placed over it or put into cluster development which I suggested in my

evidence.

3.33  Effects of development on existing residents and visttors to the area

[332] We read the evidence of members of the Long Bay Society of their concerns
about the effects of the structure plans on their enjoyment of, and passion for, Long Bay
Regional Park and its wider natural environmeﬁt. Mr Olsen, the experienced' planner
and recreation advisor employed by and called for the ARC wrote™® of the ‘high level of

% Ms C Davison, evidence-in-chief para 3.1 [Environment Court document 19); Mr D W A Mead,

evidence-in-chief para 11.14 [Environment Court document 31,

¥ MrDW A Mead, supplementary statement of evidence (17 July 2007) para 2(b) [Environment
Court document 3CJ. |
::: Mr P Egerton, evidence-in-chief section 6 [Environment Court document 237,

Mr A A Bradboumne, evidence-in-chief paragraphs 4.5 to 4.7 [Environment Court document 80].
%7 Transeript pp. 1745-1746 [16 October 2007].
. MrNW Olsen, evidence-in-chief para 6.1 [Environment Court document 57].
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public concern’ about the structure plans. Cross-examined by Mr Kirkpatrick for
Landco he acknowledged*® that “... [the] issues are certainly highlighted by the

”

prospect of change ...”. We accept that our evaluation of the Society’s witnesses and of
Mr Olsen’s evidence on this point must take into account that people do resist change .

simply on the basis ofa psychological heuristic that ‘change is bad’.

[333] Tempering that qﬁaliﬁcation is that people who resist change in the coastal area
of the LBSP have this point strongly in their favour — that if this part of the coastal
environment is modified adversely, there will tﬁen be nowhere to go within the North
Shore City that gives the same quality of experience that the Long Bay Regional Park

does at present;

3.4  Effects on geomorphology, topography and stability
[334] The geotechnical experts were agreed that*"%

(1) in areas shown to be historically affected by slope instability, analysed
levels of sta;bility in those areas at present are likely to be below that
required to meet council design criteria;

(2) that thé low or marginal.level of slope stability within some of the steeper
parts of the Long Bay Structure Plan Area are such that (for anything other
than a small number of carefully located sites) substantive remedial works

- would be required to provide stable building platforms.

However, they were also agreed*’’ that both the proposed NSCC SP and Landco SP
could be engineered to meet their suggested design criteria for site stability, and that the
difference between the structure pians is largely in the scale of earthworks.

[335] Both the Landco and NSCC structure plans involve:

o lowering the crest of the Awaruku ridge and earthworks from Awaruku
Stream to the crest to flatten and smooth the spurs and fill the gullies;

*  Transcript p. 1612 line 38,
4 Agreed statement No. 3 ‘Geotech” paragraphs 1.8 and 1.9 [Environinent Court document 6/3].
41 Agreed statement No, 3 ‘Geotech” paragraphs 1.12 and 1.13 [Environment Court document 6/3],
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e similar smoothing work proposed on the nofthem side of the ridge.

¢ an embankment to convey a new access road across Awaruku Stream and up
onto the ridge. Upstream of the rc;ad both plans propose a stormwater
retention pond(s) in the Awaruku catchment;

e aroad crossing from a ﬁew village centre directly north across Vaughans
Stream and up the slopes to connect to Vaughans Road;

"o in addition to the cut-and-fill, extensive engineering to stabilise the slopes

using such features as shear keys and palisade Walls;

s creation of wetlands or ponds on the Vaughans Flats and in the lower

: Vaﬁghans Valley;
o cutting, filling and smoothing work is on the Vaughans—Slopes;

e cutting and filling on the Glenvar slopes.

[336] The predicted stability of the Long Bay slopes .is strongly influenced by
groundwater conditions within the near surface deposits, with movement occurring
along the composite contact shear "surfaces. Further, these slopes generally have
. marginal stability following prolonged wet weather or high intensity rainfall events
where soils approach full saturation; and deforestation since land settlement and
conversion to pasture is likely to have allowed more water to enter the slope and saturate

the near surface soils more freqﬁently.

[337] The experts finished rather inconclusively’’? by saying that ‘significant
judgement is needed in the selection of material strength’. However, their ‘coinbined

engineering opii;ioﬁ is that the site could be developed for either the Landco or NSCC
| options, the difference largely being the scale of earthworks required ...>.

. [3381 MrMG Williams, a registered surveyor called for Landco, produced preliminary
earthworks plans showing the proposed extent of cut-and-fill for the Landco SP and for
the NSCC structure plan, A comparison of the likely volumes of cut-and-fill is:

2 Agreed statement No. 3 ‘Geotech” para 2.2(x) [Environment Court document 6/3].
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_ area volume surplus/deficit
Nscc'” 102 hectares  2.1x 10°m®  10% fill surplus
Landco SP* . 180 hectares  5.0x 10°m’® ~

The earthworks contemplated by both structure ﬁlans make them very large projects (by
New Zealand standards).

[339] We find it almost certain that neither the Landco structure plan nor the NSCC
structure plan will fully achieve the relevant policies:

~ ot to significantly modify the existing landform (Design Principle 17.5.5(1));

'— ‘... avoiding . earthworks and. vegetation removal affecting {signiﬁca’ﬁt]
ecosystems and habitats’ (Policy 8.3.2(6)). A

— avoiding modification to the structure and form-of natural Water{vays

(Policy 8.3.5(6)).

[340] One other issue that is particularly relevant to the Vaughans Slopes (North) is
Landco’s claim that its structure plan will lead to greater stability of these 'slopes than
the NSCC structure plan. The reason for its allegation is that the Landco structure plan
contemplates major earthworks on the slopes which will stabilise them from the bottom
up. In contrast it sayé the NSCC large lot development will create ad hoc sites with
unsatisfactory individual sité workings and likely ongpip_g stability problems. We prefer
the evidence for Landco. We consider if is likely that the Landco structure plan will
lead to greater stability of the slopes, and will also allow residential development to

greater densities.

{341] All earthworks cause some sedimentation of waterWays. Important issues in this
case are how much sedimentation will be caused, how far it will be moved under

diffe:ent rainfall events, and what its effects will be on the various components of the

B Mr G A Alexander, evidence-in-chief paragraphs 5.2 and 5.3 [Environment Court document 45].

{(We do not know if the figures reflect the NSCC’s revised earthworks plan Exhibit DK-R4 dated
27 June 2007.}

“% Mr G A Alexander, evidence-in-chief paragraphs 5.2 and 5.3 [Environment Court document 45].
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receiving environment (streams, wetlands, estuaries, and marine reserves) and on

mmpacted species. We discuss predictions about sediment separately below.

3.5  Effects on terrestrial ecology

3.51 General effects and mitigation

[342] Most of the ecological evidence focussed on specific parts of ecosystems, or
specific ecosystems such as Vaughans Stream. However, one ecological expert, Mr W
B Shaw, called by the ARC, did make general predictions®” as to the ecological effects
of urbanisation. Most of them are dealt with by more specific experts, but his list
included these additional potential effects:

(a) Vegetation clearance for house sifes, roads, accessways, and firewood, leading to
increased fragmentation of natural areas; '

(b) Increased invasion of natural areas by invasive pest plants and other weedy species
originating from residential houses, road margins, and the margins of puBlic open space

({vhere people often dump domestic garden refuse) ...;

(f)  Increased predation of indigenous fauna (birds, lizards, invertebrates) by domestic pets;

() Disturbance of roosting or nesting avifauna by people and domestic pets;

(i)  Increased human visitation and associated recreational activities in adjacent natural areas;

(i}  Collection of indigenous plants from natural areas; |

(k) Encroachment into natural areas for gardens, boundary fences;

()  Increased incidence of fires originating from rubbish fires;

{m) . Noise disturbance of avifauna;

{n) Increased planting of introduced species (e.g. Kemmadec polutukawa) that have the
potential to hybridise and to alter the genetic makeup of indigenous species that occur

naturally inan area,
No witness disagreed with him.

[343] Ecosystems objective 8.3.2 requires ‘protection and enhancement’ of ecosystemé

and design principle 17.5.6.8 seeks protection of ‘... significant ... ecological values of
' 447

)

the area ...” so we consider Mr Shaw’s more detaile ‘key principles to ensure

:.7: Mr W B Shaw, evidence-in-chief para 9.1 [Environment Court document 50].
7

Mr W B Shaw, evidence-in-chief para 10.4 [Environment Court document 501,
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protection and enhancement of ecological features’ are appropriate for two reasons,
First they are designed to mitigate the predicted effects identified above, and secondly
because more than any other witness in the case Mr Shaw looked at the forested -
tributaries as a complex of terrestrial and water-based ecosystems, rather than as one or

the other, The design methods he identified are to:

(a)  protect all remaining natural areas including secondary forest and weﬂands;

(b) lprote.ct all streams, as they provide the basis for an inter-connected network of natural
areas;

() ensure that fish passage is maintained, and re-establish if it has been lost;

(d}  identify riparian buffers to be protecied;

{e)  establish adequate buffers on existing natural areas; ‘

(f)  identify potential ecological linkages and ecological connections to be re-cstablished;

(g)  identify potential restoration areas/sites to provide buffers or re-establish ecological
linj{agcs;

(h)  evaluate the need {or otherwise} for confrols on ﬁomestic pets and pest plants in gardens,

Items {(a) to (é) and () in that list are dealt with by more specific expert evidence.
However, his support of buffers - items (d), (e), and (g) — was significant because their
use was also suggested by subsequent freshwater ecology evidence and by landscape
" and planning evidence. We read little evidence about (h). Mr Corbett referred®”” to the

danger of cats preying on lizard species.

[344] We now turn to consider effects on the terrestrial ecology of the LBSPA and find
that there are four double sets of potential effects on terrestrial ecosystems from the
proposed structure plans. They are the effects of earthworks during the subdivision and

construction phases on, and the effects of the ultimate land uses on:

| (1) the forest remnants within the LBSP area (most of which are marked dark
gréen on plan “A” attached to this decision) but there are others, notablyin
the catchment of stream 9A; '
(2) the birds of the wider area;
(3) lizards; | '
(4) effects along stream edges and along the boundaries of the LBSP area. -

Mr K Corbeit, évidenoe—in—chief paragraphs 5.6 and 5.7 [Environment Court document 73],
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3.52  Effects on Forest remnants

[345] Ostensibly neither of the structure plans are géing to affect the vaiues of the

forest remnants. As we found in Part 1.0 of this Decision there was largely agreement

amongst the ecologists as to the high valves of most of the forest remnants. However,

we have doubts at two levels as to the protection which is l]'_keiy to be given, First there

is some doubt at the policy level — we discuss whether the reserves proposed by the .
Landco stijucturé plan are likely to be created below. Secondly the evidence also causes

us concern about some specific design features.

NSCC Structure Plan ,

[346] The NSCC‘ structure plan’s ‘preliminary cut and fill” plan*™ dated 7 March 2007
was replaced by NSCC during the course of the hearing by a revised plan*” dated 27
June 2007. It was Dr Kettle’s evidence that the new plan better “...:[takes] into

consideration Low Impact Development principles and working with the existing
landform/geological opportunities and constraimts™®, The revised plan shows these
features:

(1) Earthworks on the Glenvar slopes limited to cut and minor fill along the
length of the proposed Glenvar link road and, to a lesser extent, for a
preferred subdivision road parallel to Vaughans Stream towards the base of
the Glenvar slopes, The-latter road necessitates a crossing of Stream 9C
but Streams 9A — B, Stream' 3 — 3A and the north Vaughans tributaries

between nodes 5 — 9%!

would be unaffected. With the possible exception
of some minor incursions, proposed work would not impact areas shown as
reserve or subject to Landscape Protection Area (Conservation) and
(Ecological/Stormwater) overlays on the NSCC structure plan.

(2) The original NSCC SP showed an extension of Ralph Eagles Place south
and west of Long Bay Primary School. The revised NSCC structure plan

provides for a very significantly reduced area of earthworks in comparison

% Annexed as GAO1 to Mr Alexander’s evidence [Environment Court document 45].

9 DrD A Kettle, rebuttal evidence annexure DK, — R4 {Environment Court document 12A].
%0 DrD A Kettle, rebuttal evidence para 9.5 [Environment Court document 12A].

Dr D A Kettle, rebuttal evidence annexure DK — R4 [Environment Court document 12A),
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to that originally shown, with work limited to a relatively small area of fill
at the northern end of the extended road. A minor part of the fill coincides
with a Landscape Protection (Ecological/Stormwater) Area overlay, but we
would not expect this to preclude the area’s subsequent re-vegetation.
(3). To support the proposed road from Vaughans Stream north and uphill to
- Grannie’s Ridge, the NSCC proposes to cut and fill the valley immediately
west of the Homestead Spur. We discuss the appropriate treatment of this
spur later. It is sufficient here to fecord that the cut and fill ignores the
" proposed Landscape Protection (Ecological/Stormwgter) Area 0ver1*a.y482
on stream 0. |
(4) The revised plan (dated 27 June 2007) from Dr Kettle addresses the

483

concerns raised by Mr Vaunghan’s cross-section 52 which*®?® shows

engineered fill at the southern end of the cross-section affecting land

shown on NSCC SP: Designations and Special Provisions as a mix of
proposed reserve and LPA: Conservation Area through which Vaughans

Stream flows,

[347] We predict that it is likely that design principle 17.5.6(8) [protect significant
Iandscapé and ecological values] would be met by a revised NSCC structure plan if it
complies with the revised earthworks plan (and other amendments. to the eastem
boﬁﬁgiary which we discuss later) and dealt with the Village Centre area in a way that
kept earthworks away from. Vanghans Stream and stream 2 and provided a suitable

riparian buffer.

Landco Structure Plan

[348] Mr Brown, the landscape architect called by the NSCC, expressed concern about

Landco’s proposed earthworks. He wrote*®

Slopes (North) and Glenvar Slopes:

in respect of the bush on the Vaughans

482
483
484

MrGA Aleiander evidence-in-chief at para 5.49 [Environment Court document 457,
Mr § Vaughan, evidence-in-chief SV03 and SV05 [Environment Court document 7}..
Mr 8 Brown, rebuttal evidence para 5.12 [Environment Court document 13A].
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... Mr Rough goes on fo suggest*® tha{ cerfain (unspecified) natural features which are -
outstanding within the Long Bay Structure Plan catchment will be protected and “become core
components on which ecological and visual amenity values within the SPA will be preserved,
protected and enhanced”, I presume he is actually referring to such features as the stands of
bush below Vaughans and Glenvar Roads. But the ridge slopes around éi] of these .features
would be substantially modified and 1 have serious concerns that far from preserving, protecting
and enhancirig these features, such changes will gfadually destroy them, . Indeed the stand of
bush immediately west of Long Bay Primary School looks as if it will diminish in extent
regardless of changes to overland flow paths, ground water tables and activities close to its
vegetative drip lines. '

[Eootnote added]

[349] Because his evidence assisted us evaluate those claims we were grateful that Mr
M G Williams (for Landco) predicted the extent of the earthworks which would be
necessary ;[O implement the Landco structure plan.  We note that Mr Williams stated*®
that the earthworks ‘requirements’- were one of the dominant drivers of the Landco
structure plan, Mr Williams’ Plan 202" shows the land on the spurs either side-of the:
wedge ‘reserve’ around part of stream 1C being cut, and fill placed in the adjacent
gullies. Another plan*® (Plan 152) showed a palisade wall in the sides of the gully
containing the proposed bush reserve [Vaughans Slopes (North)]. ' This was explained
further by Mr J D Johnson, an engineer™ cailed -by Landco who, in response to
" questions from the Court, drew a (not o scale) illustration of a cross-section of the
eastern forest gully (containing stream 1C) showing the cut from the spurs either side of
' it, and the palisade walls in the side of the gully. Our inspection of the gully showed it
is separated from its neighbours by very thin spurs. We could not see how it would be
poésible to cut the top of the spurs, or fo insert palisade walls in their sides Withoﬁt

interfering with the existing (iﬁlportant) vegetation.

[350] We are also concerned that earthworks will take place within the dripline of the

marginal vegetation along Vaughans Stream; in fact some may take place in the stream-

485

s Mr P Rough, evidence-in-chief para 247 [Environment Court document 30].

Mr M G Williams, evidence-in-chief para 3.1 [Environment Court document 301,

“1  MrM G Williams, Exhibit MW4 [Environment Court document 30[.

Mr M G Williams, evidence-in-chief Appendix 2: Plan 152 [Environment Court document 30].
®  SeeEx 19",
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bed as Mr Alexander conceded®®. Also for Landco Mr Williams referred fo

1 ahd to consultation with Landeco’s ‘environmental

‘environmental constraints
witnesses”*®, yet if is difficult to match his plans with the mitigafing features (retention
of existing vegetation, 15 metre setbacks from streams and boundaries, and reserves)
mentioned by Landco’s ecological and other experts. For example Mr Williams® Plang
150 and 151 (part of his Appendix 2) shows a red dashed line which indif:ates, according
to his ‘Legend’, the extent of earthworks. Keeping in mind the plans’ “Concept Design

Only” caveat we note:

(1) that red line touches the channel of Vaughans Stream from the north side
and crosses it from the south side;

(2) . the red line is crossed by ‘foundation works’ either side of the proposed
crossing of Vaughans- Stream, so the red line appears to be inco'rrectly'
placed; in two places the “foundation works™ impinge on the Stream;

(3} that at one point a shear key due north of Long Bay College is sited within
five metres or less of Vaﬁgﬁans Stream; - _

(4) answering a question from the Court about his plan 151 relating to the area
northwest of Long Bay Primary School, Mr Williams conﬁrmedfg"" that

. earthworks would take place in the stream bed;

(5) other locations where fill would be placed in or close to Vaughans Stream
in conjunction with a long shear key are evident fom the plans®®., We ‘
refer in particular to the western-most extent of ﬁll on Dr Kettle’s drawing

on the main stem near Stream 10; at Node 8; and between Nodes 6 — 7.

[351] Similar issues arise in respect of stream 9A and stream 4, Landco’s earthworks
plans do not show stream 9A as being reserved. To the contrary the Land_co earthworks
plan*”® shows earthworks enveloping stream 9A right up to where it joins Vaughans
Stream; and the Landco structure plan map ‘Designatipns and Special Provisions’ has

no reserve, landscape protection areas or private landscaped yards on stream 9A. In

Transcript p. 1398, lines 14-27.

Mr M G Williams, evidence-in-chief para 3.1(a) [Environment Court document 30].
Mr M G Williams, evidence-in-chief para 3.2 [Environment Court document 307,
3 Transcriptp. 1014 line 44,

4 MrM G Williams® Drawing 151 and Dr Ketfle’s Annexure DK — R3,

#5  Wood and Partners Drawing 151 (2 March 2007). .
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relation to stream 4, Mr Williams® drawing 152 shows the ‘extent of earthworks’ — and

on our reading of the plan there are palisade walls in the stream 4 bush area.

[352] Subsequent to the hearing, the experts identified®® a second area of native
riparian vegetation in the headwaters of 9A. It can be seen clearly on a photograph in
Dr Boothroyd’s evidence®’ and has the following agreed description “... puriri canopy
consisting of around five large puriri trees and an under canbp'y of young nikau, karaka
and kohekohe with some pines and loquats on the edges”. It is evident from the
preliminary earthworks plans that the bush is likely fo be lost under the Landco structure
plan and unaffected by the revised NSCC plan®,

(3531 We conclude in respect of the Landco SP that, irrespective of other cumulative
concerns about such adverse effects as sedimentation and reduction in fauna, on the
evidence before us it is likely that both the Glenvar and the eastern forest remnants will
be adversely affected by the earthworks and stabilisation methods proposed by Landco.
In particular on the Glenvar Slopes:

¢ the main stem of Vaughans Stream;
¢ the last 90 metres of tributary 9A,;

o the headwaters patch in tributary 9A;
e streams 9B and 9C***

—will all be earthworked.

We find that design principleé 17.5.6(8) [profect' ecological values] and (9) [exclude
significant areas from development] are unlikely to be implemented. We find that the
earthworks maps produced by Landco witnesses imply a high probability of significant
enctoachment into some of the high-value terrestrial sites on the Vaughans Slopes
(North) and base of the Glenvar Slopes. ‘

%  Landco. 19 February 2008: Joint Statement of Technical Experts: Riparian Vegetation of

Tributaries, paragraphs 3.1 —~ 3.8.

YT pri Boothroyd, exhibit TBO8 [Environment Court document 117,

8 DrD A Kettle, rebuttal evidence Drawings DK-R4 and DK-RS [Environment Court document
12A).

% DrD AKettle, rebuttal evidence Drawing DK-RS5 [Environment Court document 12A1.
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[354] The terrestrial ecologists agreed that it was desirable to link the forest remnants
with each other and the bush in the Regional Park. However, there was some argument
between them as to whether the NSCC or Landco structure plan would better achieve
that. Although he did not see them as the focus of ecological corridors®®® Mr Slaven
stated ini’tiaﬂys01 that Landco’s landscaped yards in its proposed 2A and 2B (Vaughans
Slopes) Zone would be more functional connections than the NSCC’s proposed
enhancement areas. However, he conceded in cross-examination®® (by Ms Campbell)
that those yardé would be regularly intersected and would directly connect neither to the
forest remnants nor to streams. While the expert witnesses agréed that there is nothing
of particular substance separating the intentions of the structure plans, we consider that
Landco’s SP is less likely to connect natural areas effectively than the NSCC structure
plan.

[355] A similar theme was whether an ecological buffer on the Homestead Spur is
desirable. Mr Slaven conceded™ that a 10 to 15 metre wide buffer with the Regional
Park is desirable as shown subsequently (on Exhibit MW 10).

[356] In relation to the long-term p.ro’aection of the forest pafches Dr Gardner, the

botanist called for Landco, attached figures™™

to his evidence showing proposed
reserves (35 hectares) and potential reserves (8.8 hectares) to protect and enhance the
ecological values. He and other Landco witnesses considered the Landco SP created
more reserves (potentially 43.8 hectares) than the NSCC structure plan (25.2 hectares).
Indeed the main difference between the Landco and NSCC witnesses appears to concern
 the appropriate method of protecting and enhancing any native forest remnants. Landco
proposed™® that the NSCC buy all the reserves beyond what may be covered by

financial contributions, whereas the NSCC proposed a number of different options.

% Transcript p. 1222 lines 32-33,

308 Mr D Slaven, evidence-in-chief para 4.1 (pp. 10 and 11) [Envuonment Court document 39].

2 Transcript p. 1223, lines 26-44.

. Transcript p. 1233, line 32 fo p. 1234, lme 5 (the transcript reads not “15° but ‘50° metres but we
recall Mr Slaven said ‘15%),

Dr R O Gardner, evidence-in-chief Figures 2 and 3 [Environment Court document 40].

Mr P C Slaven, evidence-in-chief para 3.12 [Environment Court document 39].
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[357] Mr M Van Jaarsveld, a NSCC parks and recreation officer, acknowledged the

similarity in the structure plans’ central open space spine provisions based largely on
Vaughans Stream, but deseribed key differences in other areas, He considered that the
NSCC SP focuses more on community recreation space and neighbourhood reserves,
with bush and archaeological resources protected by covenants, The Landco’s SP, in his
opinion, emphasizes bush areas and associated view corridors, with the majority of the
proposed reserves located in gullies and steep terrain. He implied a tension between
Landco’s approach and aspects of Council’s Open Space Strategy’”® which was
expressly stated by Mr Mead, the strategic planner for the NSCC, when writing™”’ of the
difficulties the NSCC has had with structure plans at Albany and Greenhithe, and in
particular the difficulties with:

Reserve acquisitions which have had to cover the setting aside of bush areas, steeper ferrain and
areas for stormwater treatment, often at the expense of creating reserves for neighbourhood

amenity.

3.53 Birds '

[358] The experts seemed té agree that any increase in connections between the forest
remnants — for example by further planting on the Vaughans Flats and along Vaughans
Stream -~ would be positive for the avifauna, We predict it is likely that design
principle 17.5.6(8) [protect ecological values] would be met by both the NSCC structure
plan and the Landco structure plan.

3.54 Lizards

[359] If earthworks are carried out and then houses built on the pastoral slopes any
skinks living therelwill be very likelf,r destroyed if not moved first, The experts agreed
that trapping and relocation (if any lizards are féund) should be carried out before works

begin in accordance with an approved Environmental Management Plan®%,

%6 MrM van Jaarsveld, evidence-in-chief paragraphs 5.2 — 5.4 [Environment Court document 16}.
307 - MrD W A Mead, evidence-in-chief para 3.48 [Environment Court document 31. '
8 Mr W B Shaw, Exhibit 50,1 {Environment Court document 507,
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3.6  Introduction to water issues
3.61 Should water issiies be leﬁ to the ARC?

[360] Before we discuss the parties’ predictions about the effects of various land uses

on water in the Long Bay SP area, we should record that we heard a good deal of

evidence about various alleged effects on fresh-, estuarine-, marine-water and
ecosystems. During the hearing we were concerned that we were given so much
material on water issues when the grant of water permits and related resource consents

would be a matter for the ARC if and when they were applied for. .

[361] After reading the evidence and hearing the cross-examination of witnesses we
consider there are in fact good reasons for us to consider water quality and- quantity

issues as all parties urged. First the City Plan directs us to consider some effects on

35

water quality and the e‘cqlo gy of Vaughans Stream now"", and not to leave them as part

of an ‘end of the pipe’ exercise by ARC®™™, That leads to the second point which is that
land usés have a significant effe_ctl on water quality and the ecology of streams which
pass through. thé laﬁd in question; and so comes wiﬂlin the City Council’s functions™!
és a territorial authoﬁty of achieving integratéd management of the effects of the use,
development or proteﬁtion of land geﬁefaliy and specifically on the maintenance of

indigenous biological diversit 52 Thirdly, because we read and heard excellent, and

we consider important, evidence from witnesses from several parties we wish to record

that evidence and our provisional conclusions on it. Others may either then benefit from
the science we have recorded, or at least be in a position to analyse why our predictions

are wrong (if they turn out to be s0).

3.62 General prédictiohs about effects on freshwater
[362] Summarising what he said were the general effects of urbanisation on freshwater
ecosystems, Dr Boothroyd, for the ARC, predicted®'?;

% Design principles 17.5.5(5) and 17.5.6(1), (7) and (8).

31 Not that the ARC would necessarily limit its role in that way.

11 Section 31(1)(a) of the RMA.

12 Section 31(1)(b)(ii).

S DrIK G Boothroyd, evidence-in-chief para 5.2 {[Environment Court document 111,
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s Increased freguency and magnitude of flooding;

»  Enlarging their channel cross-section to accommodate the increased flow;

e Increased stream channel erosion;

¢ Increased sediment deposition; = .

e Increase in contaminant Joads;, and

s A decling in biological diversity, a change in trophic structure, and a shift towards more

pollution tolerant organisms within streams,

[363] In assessing the predictions about effects of development on the water ecology of
the area, we must be careful not merely to predict what the outcomes would be under the
structuré plans in comparison with the existing -situation, but also where it has been
‘raised in evidence to compare the predicted outcomes with what the experts Apredict
could be done with different land uses adjacent to the streams under an amended
structure plan differently focussed on aéhieﬁng the objectives and policies of the district
plan, the RMA, and the statutory instruments in between. That approach is important
because an o{fer-arching' issne in relation to freshwater habitat is the question of
ephancement. Dr Parkyn, for the ARC, was aware of the statutory requirements to look

at improving the freshwater ccosystems. Indeed her supplementary evidence’™ was

wholly on that squect. In her concluding paragraph she wrote®™:

I consider that the potential for rehabiliiation of the streams in the Long Bay catchment is high,

and that this should prop.erly be considered as part of an assessment of their current state.
The freshwater ecologists for Landco disagreed, and we need to discuss that conflict,

3.63  The alleged effects of increasing impervious cover

[364] As background we read useful general evidence on watershed management and
stormwater issues from Mr T R Schueler, an expert on catchment management from the
USA, who has researched and written many papers or texts on those issues. He has

extensive experience in directing ‘watershed plans’ in North America and off-lying

1 Dr$ M Parkyn, supplementary evidence para 2.1 et ff [Environment Court document 49A].
S5 Dr 8. M Parkyn, supplementary evidence para 2.16 [Environment Court document 49A],

-
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islands in the Caribbean and Hawaii. Mr Schueler’s evidence for the NSCC traversed

the following topics®®:

(1) the ‘Impervious Cover Model’ — which uses the percentage of impervious
cover to predict hnpé.cts on a catchment; | ' |

(2) the importance and sensitivity of ‘zero-order’ streams, that is small streams
in the head of catchments which often lack flow;

(3) the impact of earthworks on stream hydrology;

(4) stormwater mitigation.

[365] Utrban areas, as conventionally designed, contain many hydrologically relevant
 features not usually found in rofal areas: a combination of more impervious cover
(roofs, yards, drives, roads), storm drainpipes, compacted soils, and altered floodplains,

Mr Schueler wrote that® "

Thlat] combination ... dramatically changes the hydrology of urban streams. During storms,
urban watersheds produce a. greaterr volume of stormwater runoff and deliver it more quickly to
the sfream compared to rural watersheds. The urban stream hydrograph®® has a much higher and
earlier peak discharge raté, compared to tural or undeveloped streams. In addition, siream flow
drops abruptly after storms, and often steadily declines during dry weather due to a lack of

groundwater recharge.

[366] Mr Schueler has developed what he descﬁbcs as an “Impervious Cover Model”,
That uses the percentage of impervious cover in a catchment to predict the effects of
urban development on streams in that catchment. Mr Schueler described it as

followsSI?:

The Impervious Cover Model (ICM) is a useful tool to diegnose the severity of future stream
problems in a subwatershed. The ICM defines four categories of urban streams based on how
much impervious cover (IC) exists in the subwatershed: high quality streams, impacted streams,
ﬁon-sﬁppoﬂing streams and urban drainage. The ICM is then used to develop specific

quantitative or narrative predictions for stream indicators for each stream’ category (Figure 1).

516
557
518
519 .

Mr T R Schueler, evidence-in-chief para 2.1 [Environment Court document 10],
Mr T R Schueler, evidence-in-chief para 3.2 [Environment Court document 10].
A. graph of water flow against time,

Mr T R Schueler, evidence-in-chief para 3.1 [Environment Court documerit 10},
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These predictions define the severity of current stream impacts and the prospects for their future

restoration, Predictions are made for four kinds of urban stream impacts:

s changes in stream hydrology;

alteration of the stream corridor;

stream habitat degradation;

declining water quality and loss of aquatic diversity.

Figure 1 Impervious Cover Model
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[367] Mr Schueler fairly pointed ouf that his ‘impervious catchment model’ must be

applied carefully. He wrote™";

The ICM is a powerful predictor of stream quaﬁty, but it must be used appropriately. It is
restricted to ﬁ:st.to third order alluvial streams with moderate gradient and no major point .
sources of pollutant discharge. The ICM is most useful in projecting the behavior of nur.nei'ous
stream health indicators, but it is not infended to be accurate for every individual siream
indicator. In addition, management practices in the contributing catchment or subwatershed must
not currently be poor {e.g., no deforestation, acid mine drainage, intensive row crops, etc.). The
last point is important; just because a subwatershed has less than 10% IC does not automaticaily

mean that it will bave good or excellent stream quality if past management were poor.

That last qualification is quite important because clearly much of the lower Vaughans
Stream catchment and all of the Awaruku catchment within the structure plan area has

S0 MrTR Schueler, evidence-in-chief para 3.10 [Bnvironment Court document 10].
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been deforested, and are poorly managed. If water quality and stream ecology are
important then they are inappropriately stocked with cattle which have access to streams
and bush.

[368]' However, in Mr Schueler’s opinion®':

... based on my review of project maps, the stream ecology data contained in the ecological
values repori pre;;ared by Kingeit Miichell (2005), and my personal inspection of Vaughans
Stream and the Long Bay cgtéhment on March 1, 2007, 1 can assert that it does in fact conform to
the assumptions of the‘; ICM, and its future quality will be extremely vulnerable to future
catchment development, unles.s the exceptional mitigation measures outlined in the [North Shore
City] Long Bay Structure Plan are effectively implemented.

Therefore, the following future stream- health predictions for Vaughans Stream are predicted 7n

the absence of effective stormwater mitigation:

.(i) Existing high quality stream segmenis having less &én 10% IC in their contributing
drainage avea will continue to function as high guality streams, aﬁd should be able to
retain their hydrologic function and support good to excellent aquatic diversity. ft may
even be possible fo imi)rove stream condition as ripatian cover increases and cattle
grazing ceases, .

(i)  Stream segments that have 10 to 25% IC in their contributing drainage area will behave as
tmpacted streams and show ciear signs of declining siream heaith. Most indicators of
stream health will fali in lthe fair range, although some segments may range from fair to
good as riparian cover improves. The decline in stream quality will be greatest towards
the higher end of the IC range. '

(ili) Stream segments that range between 25 and 60% subwatershed IC will become non-
supporting streams (i.e., no longer supportiné their designated uses in terms of
hydrology, channel stébility habitat, water quality or biplogical diversity). These stream
segmenis Will be so degraded that any fature stream restoration or riparian cover
improvements would be insufficient to recover stream function and divessity (ie., the
streams would be so dominated by subwatershed IC that they cannot attain 15re-'
development conditions). [t is also highly probable that a biolegical decline would be
observed in the tidal portion of the stream and portions of the marine reserve ...

(iv) Stream segmenis whose subwatersheds that exceed 60% IC would be eliminated or
physically aliered so that it merely functions as a conduit for flood waters. These urban

; drainage streams will have consistently poor water quality, highly unstable channels and

521 Mr T R Schueler, evidence-in-chief paragraphs 3.11 and 3.12 [anirgnment Court document 103,
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very poor habitat and biodiversity scores. In many cases, the stream segments would be
eliminated altogether by earthworks or enclosure.
[Ttalics added]

Mr Schueler was not cross-examined on those opinions or predictions.

a2 that the hﬁpervious Cover Model is, in general,

{3691 The freshwater experts agree
a valid and well-established relationship (between ecological condition and impervious
cover), but they differ about its ability to preéict the future effects ‘of the particular
greenfield developments proposed in the two structure plans. Landco’s witnesses
disagreed with Mr Schueler’s opinions as to the existing condition of the streams; and
Landco’s counsel in their closing submissions®® described the ICM as “an academic,
generalised con;:e'pt (baséd largely on North American experience) that does not take
into account the specifics of the Long Bay SPA”. We treat Mr Schueler’s predictions as
raising relevant issues, but give them little weight when they have been challenged by
specific evidence. Since all the experts agreed on the general validity of Mr Schueler’s

ICM we have used his predictions of the types of effects that may arise from

urbanisation as a useful way of marshalling the long and complex evidence. But just

- because he predicts an (adverse) effect may occur does not mean we have accepted it

will oceur if we have other evidence on the issue. We discuss each issue in turn in the

light of all the evidence on it.

3.7 Effects on stream hydrology
3.71  Introduction
[370] Mr Schueler’s predictions as to the effects, in the absence of effective mitigating

conditions, of urbanisation on stream hydrology are in this Table*;

Agreed Statement 13 “Freshwater Ecology” para 17 [Environment Court document 6/13],
Closing submissions para 5.58 [Environment Court document 85]:
Mr T R Schueler, evidence-in-chief Table 1 [Environment Court document 107.
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| Table 1 Hydrologic and Physical Predictions According to the ICM

Stream
Hydrology
Indjcator

ICM Stream Classification

High Quality

Impacted

Non-Supporting

Urban Drainage

Stormwater
Runoff as a
Fraction of )
Annual Rainfall

210 7%

10 t0 30%

25 to 60%

60 to 90%

Ratio of Post to
Pre Discharge

100 Year Storm -

1.0 to 1.05

1.ito 1.5

15t02

2to3

Frequency of
Bankfull Flood
Events

1.0 to 1.2 per year

1.5 to 3 per year

310 7 per year

7 to 10 per year

Fraction of
Original Stream
Network
Remaining

90 to 95%

60 to 90%

{25 0 60%

10 to 30%

Fraction of
Riparian Forest
Buffer Intact

70 to 90%

50 t0 70%

30 to 60%

Less than 30%

Stream
Crossings

¢ to 1 per stream
mile

} to 2 per stream
mile

2 to 10 per stream
mile

No stream to cross

Adapted from Schueler (2004)™*

Also, Mr Schueler made one other prediction — as to reduction in base flows by -

urbanisation — which is relevant to these proceedings.

[371]
. changes in run-off as a consequence of urbanisation;
» small ﬂoods;
. fraction of original stream network remaining;
. predicted changes to base-flows.
We discuss each in turn.
528

We read and heard evidence on the following hj.;drological issues:

Mr T R Schueler ‘An integrated framework to restore small urban watersheds’. Manual 1; Urban

Subwatershed Restoration Manual Series. [Centre for Watershed Protection; Ellicott City,
Maryland, USA] '
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3.72  Changes in run-off as a consequence of urbanisation .
[372] The witnesses were not always consistent in their descriptions of the source of
water in Vaughans Stream. We will use the term ‘runoff® for quickflow — rain that has

fallen and flows overland into channels and then tributary streams of Vaughans Stream.

Rain and leaking stormwater that percolates into the shallow (soil) aquifer™® as

groundwater and then into the stream we will call ‘base flow’.

[373] We discuss the effects of urbanisation on runoff first. Changes to run-off
significantly change a stream’s hydrology. Mr Schueler wrote®?’ that:

_Perhaps the single most important alteration associated with land development is the effect of
impervious cover on increasing the rumoff coefficient of a siie or catchment ... The sharp'
increase in stormwater runoff volumes is the primary causal agent for the decline in most urban

stream indicators ...

Mr Jowett and Mr Shaver — witnesses called by the ARC — gave similar but more
specific evidence to that of Mr Schueler.

[374] Those witnesses’ opinions were chéllenged by Dr H Hudson, an engineer who

did not give evidence-in-chief, but was called by Landco to give rebuttal evidence. In

528

his opinion™" the existing environment is as follows:

Significart changes in runoff and (therefore) erosion rates probably occurred when the greater
part of the forest in the Vaughans lStream catchment was cut down and converted into pasture;
the current bankful capacity of Vaughans .3.nd Awaruku Streams exceeds that of other urban
streams in Auckland; large reaches of Vaughans Stream on]y flow during and immediately after
rain and they are of very peor quality as habitat for aquatic fauna; channel erosion and \#ater

pollution exists and will continue so long as caftle are run in the catchment,

528

Dr Hudson also considered™ that as for changes to runoff caused by urbanisation:

526
537
528
539

There is no significant discharge from the deep aquifer in the LBSP area.

Mr T R Schueler, evidence-in-chief para 3.3 [Environment Court document 103,
Dr H Hudson, rebuttal evidence para 2.3(a) [Environment Court document 35],
Dr H Hudson, rebuttal evidence para 2.3(b) [Environment Court document 35].
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(i)  Generalities such as percent of impervious area, or extent of site disturbance provide a
poor picture of the extent of any probable change;

(i)  Detailed site specific analysis provides a more accurate assessment of probable effects;

(iii)y These site specific evaluations [by other Landco witnesses] suggest that changes in runoff

will be no more than minor.

We consider the site specific analysis and evaluations below, although we should record
immediately that much of the site specific hydrographic (water flow) evidence for
Landco depends on models whose assumptions are challenged so in a sense it too is

théoretioal.

3.73  Small floods

[375] One of Mr Schueler’s predictions is that there will be more small floods
(‘bankfull flood events’). His prediction is that under urban drainage these would
increase by a factor of 7 to 10. Such a scenario is very unlikely in the Long Bay SP area
because no person is suggesting the whole area be wrbanised. However, some increase
. in floods is likely on the basis of his uncontested assertion that the adverse effects

increase as impervious surfaces are formed,

[376] At first sight it is not obvious why bankfull floods (as c;pposcd to larger,
overtopping floods) are of concern. One might expect that the impacts of a flood vary
directly (or perhaps even exponentially) in proportion to the size of a flood; that is, the
larger the flood t}ie worse the damage. In terms of offshore effects for a stream that runs
into the sea that may be the case, as we discuss later. However, for the stream itself that
is not necessarily so. In Mr Schueler’s ppim'on53°, and this was not chalienged by

anyone.

This basic hydrc;log{c response [increase in stormwater runoff volumes in préportion to increases
in impervious ground cover] occurs during every storm, but the effect is most pronounced during
smaller, more frequent storms, -Cpnsequenﬂy, urban streams experience an increased frequency
and magnitude of ficoding, Frequent flash flooding occurs after intense rain events and often
causes chronic flood damage. The increased frequency of flooding from smaller storm events

often has the gréater impact on sireams, as if transporis sediments and causes channel erosion.

BoMrT R.Schueler, evidence-in-chief para 3.4 [Environment Court document 10].
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[377] When the Court asked Mr Schueler to explain this 1_16 answered™>:

... the very large storm events, the infrequent ones like the 10-year or 100-year storm event, do
carry a fair amount of sediment because of their lack of frequency, they don't occur very often
but also at those times they go out of the stream channel into the flood plains and their energy
dissipates. But the form of the channel is actually defined by storms in the six-month to one and
a half-year range, and so when you actually see a stream channel, that cross-section is really

capable of taking storms of that frequency, and anything above that goes into the flood plain.

So those storms define the morphology or the shape of the siream channel, and the effect of
impervicus cover is to increase the frequency by which what were formerly very small storms,

... NOW cause channel erosion.

For the ARC, Mr H E Shaver was of the same 0p1m0n53 %: that it is smaller storms which

primarily cause stream channel erosion.

[378] We had other, more specific, evidence on small floods and more frequent rainf‘all
events. For Landco Mr Cochrane carried out some limited modelling which suggested
that peak flood flows would not be more than existing peaks, Mr Cochrane’s analysis

was criticised as being inadequate on a number of grounds by Dr Kettle:

(1) the ARC model®™ used by Mr Cochrane is ‘primarily .designed for
calculation of peak flood flows and design of [infrastructure]’™*;

(2) “Mr Cochrane’s conclusions are based on an assessment of peak flows of 2

“and 10 year events, and only on two single minor [i.e. more frequent than a

two year event] storm events, and hence do not cover the full

hydrograph”®**;

(3) areview of Mr Cochrane’s data®™@ indicated that the model nsed:

B1 " Transcript p. 348 [19 July 2007,

232 Mr H E Shaver, evidence-in-chief para 8.4 [Environment Court document 511,
5 ARC’s TP 108.

% DrD A Kettle, rebuttal evidence para 5.2 [Environment Court document 12A],
%5 DrD A Ketile, rebuttal evidence para 5.2 [Environment Court document 12A).
6 DrD A Kettle, rebuttal evidénce para 5.9 [Environment Court document 1243,
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+ was underpredicting peak flows [by] at least 30%

s concentrates on peak flows, not volumes (and we explain our
understanding of the significance of that shortly); and

s shows velocities that are almost all greater than the lower stated
threshold velocity of 0.6 m/sec;

o relies™ on ~meeting the thresholds set in the ARC’s technical
publication TP 10°*® which is not necessarily a;ipropriate in areas of
ecological significance because it is “... only meant to be a minimum

standard”S.”.

{4) while a retention pond will reduce velocities in the stream for a short
period at the peak of the rainfall event, it later increases velocities and for

longer*® compared with velocities in the unchanged environment.

All those matters are of concern because it was Dr Kettle’s unchallenged evidence that ..
the ratio of peak discharge of stormwater after urbanisation to the peak discharge before

urbanisation is greatest for rainfall events in the 0.2 year to 2 year recurrence interval®®’,

[379] In the end Dr Kettle refurned to his initial position (as stated in his evidence-in-
chief) which was that there are so many problems with the modelling of flows for
Vaughans Stream that it is preferable to use the holistic impervious cover model. In his
rebutta_l‘ evidence he showed * that, after allowing for the mitigatory treatment
contemplated by each:structure plan, the effective imperviousness of the two structure

plans compared with the currbnt situation at the freshwater/tidal interface are:

Current land use 10% effective impervious land cover
NSCC structure plan 16% effective impervious land cover
Landco structure plan 30% effective impervious land cover

7 DrD A Kettle, rebutial evidence para 5.1 [Environment Court document 12A].
% DrD A Kettle, rebuttal evidence para 5.1 [Environment Court document 12A].
9 Mr H E Shaver, evidence-in-chief para 7.6 [Environment Court document 51].
560 Dr D A Kettle, rebuital evidence para 5.11 {Environment Court document 12A].
! DrD Kettle, rebuttal evidence para 5.3 [EBavironment Court document 124,
- Dr D A Kettle, supplementary evidence 18 July 2007 para 3 and Revised Rebuttal Figure 4
[Environment Court document 12B]. :
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We accept that evidence and predict that those will be the approximate percentagés of
impervious land cover under the two proposed structure plans. We note that the NSCC
structure plan places the Long Bay structure plan area’s streams into the ‘impacted
category’>* and the Landco structure plan into the non-supporting streams category.
However, it is important to realise that in the lower catchment (including subcatchments
0, 1, 2, 3, 4 and possibly 9) the streams are so degraded now that Dr Keesing estimated

them as being equivalent “to a 40% impervious cover situation™*,

3.74  Length of stream lost

[380] Mr Schueler’s general prediction as to reduction in the amount of the original
stream network remaining under nrban use was made more precise by other witnesses
who took into account only the proposed areas of urbanised land. On Dr Keesing’s
calculations the total length of stream channel in the Vaughans Catchment to be lost
under the_L_andco SP will be 7,470 matr¢9545, and under the NSCC Sp 3,779 me&es.
Given Dr Keesing’s total length of streams in the catchment (excluding the Awaruku
tributaries within the structure plan area) of 33,770 metres then the two plans represent

percentage losses as follows™*;

"NSCC 8P 11%
Landco SP ‘ 18-20%

The latter figure includes an allowance for Landco’s proposal to recreate a stream
channel for stream 1B (Dr Keesing 7.05). 'The figure is dubious for two reasons, first
because there is doubt about the accuracy of the total length of existing streams, and
secondly because there is no certainty that the Landco proposal will gain the necessary’
consent from the ARC. We therefore predict these figures as a minimum very likely to
be exceeded. ‘

543
544
545
545

See Mr Schueler’s Figure 1 in para [48] of this decision.

DrV Keesing, rebuttal evidence para 3.9 [Environment Court document 37A].
Dr V Keesing, evidence-in-chief para 12.9 [Environment Court document 371,
Dr V Keesing, evidence-in-chief para 15.33 [Environinent Court document 37].
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[381] In fact Dr Keesing did not use his figures as to stream length lost to draw any

conclusions about the sustainabilify of either of the structure plaﬁs. Instead, for the-

ARC, Dr Parkyn, a freshwater ecologist at NTWA, used Dr Keesing’s figures for that
purpose. Because it is the area of streambed lost that is important, Dr Parkyn attempted
to calculate the quantity of stream area that wbuld be needed to compensate for Athe
stream areas lost under the two structure plans. She concluded®’ that neither plan
achieves the mitigation ratio that she c_alcula;ted to réplace the functions lost (1:7.8). Dr
Parkyn’s mitigation ratio was criticised on several grounds including that it was not yet
tested or peer-reviewed. We put no weight on it for the purpose of this proceeding for

those reasons. However, we consider the concept is potentially a very useful technique.
[382] We do find, based on the remainder of Dr Parkyn’s evidence, that:

(1) both structure plans reduce the stream length and area in the last natural
stream in North Shore City that flows into the Hauraki Gulf;

(2) both structure plans. reduce the length of remaining rural streams in the
Auckland Region, the Landeo structure plan by about 68% -of current
yearly modification at 2000-2004 rafés543; '

(3) rehabilitation is often not successful.

The potential importance of these findings is to make the Court concerned about the

cumulative effects of the structure plans.

3.75  Predicted changes to base flows

[383] While many of the concerns about urbanisaﬁon of the lower catchment are about
stormwater quality and quantity, a further complication in this case is that attempts to
deal with stormwater may reduce the base flow in the existing streams. As explained
eatlier, base flow is the component of stream flow that infiltrates into the ground and
reaches 2 stream slowly”. In low flow conditions groundwater inflow will generally

equate with main stem volumes®°, The technical experts were agreed, and we accept,

7 DrSM Parkyn, evidence-in-chief para 6.15 [Environment Court document 49]. -
%8 Dr8M Parkyn, evidence-in-chief 8,7 [Environment Court document 49),

4 Mr P R Cochrane, evidence-in-chief para 2.3 [Environment Court decument 34].
0 Transcript pi124 lines 5 10: cross-examination of Mr Cochrane.
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that “changes in base flows are important and need to be considered in the assessment of

»31  Mr Cochrane, the scientist specialising in

effects on the receiving streams
stormwater management called by Landco, acknowledged that impervious surfaces
created by wban development typically reduce water infiliration to the ground and
contributions to groundwater, He explained how this process has the potential to reduce
stream low flows (base flows) which can in turn adversely affect the water quality and

ecology of surface water bodies.

[384] Mr Cochrane helpfully sought to quantify the effect which the NSCC and
Landco structure plans might have on groundwater inflows, using different predictive
methods. His analysis divided the catchment of Vaughans Stream info four ‘reaches’.
These are ostensibly shown®*2 on his Figure 1 but in fact some of the detail on Figure 1
is impossible to read clearly. Tfansplanting the information from his map to Map “A”

attached to this decision, as far as we can see Mr Cochrane’s reaches are as follows:

e upper reach is the whole catchment down to about node 9 on plan “A”;
e upper mid-reach is the catchment (north and south of Vaughans Stream)
between about nodes 9 and 4 (see plan “A”™);

. mid-reach is from about node 4 down to about node 3.

Mr Cochrane then estimated groundwater discharges into the different reaches of

Vaughans Stream as follows™>;

*  upperreach 1 litre/second

e  upper mid-reach 0.7 litre/second

o mid-reach _ 0.5 litre/second
Total 2.2 lifres/second |

Stormwater Management Experts’ Joint Statement para 4.2.
Mr P R Cochrane, evidence-in-chief p. 11 [Environment Court document 34],
% MrP R Cochrane, eviderice-in-chief Table 1 (p. 21) [Bavironment Court document 34].
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So his initial calculation of total ground water (base flow) contribution to Vaughans
' Stream was approximately 2.2 Us (comprising inpﬁt from three upper reaches)”?, Mr
Cochrane then compared that figure with low flow measurements for the stream
recorded at the ARC’s lower flow monitoring site®™*, The results ranged from “about 0.6
Is to 3.6 Vs although the estimated error rate [+- 50%)] for the low flow

measurements defracts somewhat from their usefulness,

[385] Mr Cochrane then ga.ve557 the following results for estimated ground water
- discharge into Vaughans Stream for a “greenfield” and two structure plan scenarios in

relation to the two reaches affected by the proposed earthworks on the Glenvar Slopes:

Reach Greenfield NSCCSPp Landco SP
Upper mid reach 0.7 L/s 0.5 L/s 0.4L/s
Mid reach [~ 750m] | 0.5 L/s 0.1L/s 0.1 L/s
Total 2.2 L/s 1.5L/s 141L/s

He also noted that his table for the mid-reach pnder the NSCC structure plan  “[a]ssumes
that 25% of the length of Vaughans Stream aiong its south bank and contributing
catchment will be undisturbed by earthworks”. Setting the footnote’s imprecision aside,
it was Mr Cochrane’s opinion that the reductions predicted from the Landco structure
plan for groundwater discharges in the upper mid-reach and mid-reach sections are “...
small and unlikely to be discernable”*®. We do not know what he means by that. FHis
scientific conclusion was that there would be “.. a reduction in base flow of
approximately 36% under the Landco SP and 32% under the NSCC SP**°. In his
opinion the percentage base flow reductions cited above are similar because — despite
the NSCC SP having a reduced urban footprint — its earthworks “would see a substantial
modification of [the] shallow aquifer system, particularly.adjacent to the Vaughans

% Mr P R Cochrane, evidence-in-chief para 4.43 [Envitonment Court document 34].

%5 From Mr Cochrane’s evidence-in-chief Figure I and Annex 2 this appears to be located at or near
the downsiream end of the lower mid-reach section.

Mr P R Cochrane, evidence-in-chief para 4.44 [Environment Court document 34].

557 Mr P R Cochrane, evidence-in-chief table 2 [Environment Court document 34],

%% Mr P R Cochrane, evidence-in-chief para 4.54 [Environment Court document 34],

%% Mr P R Cochrane, evidence-in-chief para 4.56 [Environment Court document 34],

556
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560

Stream’ However, hls view did not acknowledge Council’s intention (perhaps

because he did not know about it) o re-visit Mr Riley’s preliminary cut and fill design’®*

with the objective of avoiding earthworks in proximity fo the stream’®,

[386] When using an aliernative calculation method — annual water balance — Mr
Cochrane predicted a base flow in Vaughans Stream of some 7 I/s. For the Landco SP
prbposal he predicted this would reduce to some 5 I/s (a 30% reduction) and that under
the NSCC SP the corresponding figure would be in the order of 6 Us” (a 17%
reduction)®®. The difference in p.rcdic",ted base flow reduction using this method is
approximately 45%; a not insignificant difference to which Mr Cochrane surprisingly
did not avert in his conclusions®®*. The comparative difference is also likely to be larger

with the NSCC’s amended earthworks plan for the Glenvar Slopes,

[387] We have some difficulty with Mr Cochrane’s contention that groundwater flows
of between 2.2 /s and 5 — 6 Vs would constitute “ ... only small inputs of ground water

23365

during low flow or base flow periods™"™ given the main stem low flow data previously.

described and Mr Cochrane’s agreement in cross-examination that the Vaughans Stream

low flows reduce to “about 5 1/8°%

. In other words the data suggest that the low flows
are, as we would expect, mainly supplied by groundwater, as Mr Cochrane later

aolmdwledgedsm_

3881 Mr Shaver, for the ‘\ARC, stated that Mr Cochrane’s 36% base flow reduction
prediction for the Landco SP was relatively close to his own. However, he calculated
that NSCC’s *... proposal to recondition soils in addition to its expected impervious
surfaces would reduce base flows by only 14%”, Mr Shaver considered that this would

“©
“s

constitute a significant difference between the two proposals “... and represent a

significant reduction in stream base flow if development were done in accordance with

Mr P R Cochrane, evidence-in-chief para 4,55 [Environment Court document 34).

1 Dated 7 March 2007.

2 Mr J Heijs, evidence-in-chief Annex 6 [Environment Court document 9].

%3 Mr P R Cochrane, evidence-in-chief para 4.60 [Environment Court document 34]. Note: more
accurately 28.6% and 14.3% respectively.

Mr P R Cochrane, evidence-in-chief para 4.65 [Environment Court document 341

Mr H E Shaver, evidence-in-chief para 4,63 [Environment Court document 511

3% Transcript p1123 lines 34 — 44 -

567 Cross-examination of Mr Cochrane [Transcript p. 1124].

564
565
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the Landco Alternative SP**!, The similarity between Mr Shaver's NSCC SP

prediction and Mr Cochrane’s result using the annual water balance method is notable.

{3891 Despite Dr Hudson’s reliance on them (discussed -above), Mr Coc_ﬁrane’s
calculations were a modelling exercise and therefore depended on various assumptions
(e.g. as to permeability of the soil). Slightly more rooted in site-specific analysis (and
based on unchallenged assumptions) was a report referred to by Dr Kettle®® — the ‘Long
Bay Water Services Summary Report, Appendix E — Long Term Time Series’. As the
last few words of its title suggests, it uses actual rainfall records over tixﬁe. This model

compared three scenarios for tributary “8B»*" of Vaughans Stream. They were® ™l

e pre-developed scenario;
¢ mitigated development (i.e. with permeable pavings and rain gardens);

e unmitigated development.

The base flow rate comparisons derived were shown as percentages of the pre-

developed base flow (i,e. the first column bélow 572,

Pre-developed Mitigated Unmitigated

base flow development development
* base flow base flow

100% 70-80% 25-50%

We deduce that even a mitigated development base flow will be at least 20% lower than

the pre-developed base flow.

[390] We were also assisted on the subject of base flows by evidence from Mr Jowett
for the ARC. He confirmed Mr Cochrane’s evidence that impervious conditions

associated with urbanisation typically “... reduce[s] base flows and increase[s] the

568

" Mr H E Shaver, evidence-in-chief para 10.14 [Environment Court document 51].

Dr D A Kettle, rebuttal evidence para 5.4 et ff [Environment Court document 12A1].

" We cannot certainly identify which stream this is: we assume it is the un-numbered stream
between streams 8 and 10 on the trus left (northern) bank of Vaughzns Stream.

Dr D A Ketile, rebuttal evidence para 5.6 [Environment Court document 12A]

Dr D A Kettle, rebattal evidence para 5.6 [Environment Court document 12A],

571
572
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frequency of low flows”. However he cautioned, in an even handed manner, that

overseas studies have not always detected an urbanisation effect on base flow as:

.. the teduction in infiltration is often offset by the increase in flow caused by leakage from the

water supply network and run-off from activities such as garden watering and car washxng573

Mr Jowett concluded that while®™ ... the Landco proposal fo divert stormwater from

the Glenvar area to a wetland further downstream®””

will protect the low gradient
section of stream ...from erosion, it will reduce base flows by up to one third”. He
considered that this reduction would have a significant effect on the quality and amount

of habitat for adult inanga and bullies,

[391] We note from Dr Kettle’'s evidence,”’® and the Long Bay Catchment
Management Plan®”’ provided' by the Council, that the NSCC SP does not propose a
similar “exporting” of Glenvar stormwater, at least from the catchments of Streams 9A -
C. We were not persuaded by Mr Cochrane’s rebuttal®™ in these areas as he focused
principally on the propensity of stormwater pipes to “capture” groundwater as opposed
to groundwater infiltration and related base flow effects. Mr Cochrane also maintained
his position®™ that both the NSCC and Landeo SP’s “..,would result in similar effects
on low flow in the upper mid-reach section of Vaughans Stream, due primarily to the
extent of earthworks required under both structure plan proposals”. We find this
assertion at odds with the graphic evidence of Mr Brown on the same subject and Dr
Kettle’s detailed evidence on impervious surface differences as between the structure
plans for Catchmeﬁté 3and9A-9C*®, T any event Mr Cochrane’s evidence on the
NSCC structure plan has been out-dated by the NSCC’s aménded design and earthworks

plans for the Glenvar Slopes which now show the main access road following a

sn
574
573

Mr I Jowett, evidence-in-chief para 2.6 [Enwronment Court document 48).

Mr I Jowett, evidence-in-chief para 5,17 [Environment Court document 48],

Mr I Jowett, evidence-in-chief Figurs 3 [Environment Court document 48],

% DrD A Kettle, evidence-in-chief para 7.1 and Annexure DK06 [Environment Court document 12].
1 Long Bay Catchment Management Plan, NSCC [August 2006).

5% Mr P R Cochrane, rebuttal evidence paragraphs 3.18 - 3.19 [Environment Court document 34]

% MrP R Cochrane, rebuttal evidence para 3.21 [Environment Court document 34].

o M S Brown, evidence-in-chief Annex 13 [Environment Court document 5] and Dr D Ketile,
evidence-in-chief Annex DK15 [Environment Court document 12].
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northeast running ridge between catchments 3 and 9, and less earthworks in both

" catchments™",

581

[392] Finally the other ARC witness on this issue was Dr Parkyn. She referred®*” to

research development in Melbourne, Aﬁstralia, and the adverse effects of piping

stormwater away from catchments™® which she though

£°% was ‘particularly relevant to

the Long Bay situation’. She acknowledged®® in cross-examination that if the Landeo
structure plan proposed a treatment train (which is what we assume Mr Kirkpatrick

meant when he referred fo ... deal[ing] with stormwater water run-off in a manner

similar to ... North Shore’s proposal” she would support it.

[393]1 However, the Landco structure plan does not propose a full treatment train for

the Glenvar Slopes. Qur nnderstanding is that the Landco structure plan still proposes to

pipe water away from that area. In respect of that we accept Dr Parkyn’s conclusion’

86

on this issue;

I support the-view that recharging sub-surface flows and maintaining near-normal flows to the
Vaughans Stream from ifs tributaries is a critical objective, and can be achieved by LID
technigues, and that piping of streams {o a point lower in the catchment could put the mid section

of Vaughans streams and tributary streams at risk of unnaturally low flows,

3.76 Mitigating stormwater effects _
[394] The stormwater expert witnesses {(Mr Cochrane, Mr J Heijs, Dr Keitle, Mr

Schueler, Mr Shaver, and Dr R White) agreed®®” on these six “principles’ for stormwater

management;

1. Keep post-development conditions as close as practical jo greenfield conditions, including

both storm ﬂov\fs and base flows.

581

582
83
584
" 585
336
587

See Dr D A Kettle, Ex DK R-4 Preliminary Cut and Fill (27 June 2007) [Environment Court
document 12A]. :

Dr 8 M Parkyn, evidence-in-chief para 2,10 e ff [Environment Cowrt document 491,

Dr § M Parkyn, evidence-in-chief para 2.13 [Environment court document 49];

Dr 8 M Parkyn, evidence-in-chief para 2,13 {Environment Court document 49],

Transcript (10 October 2007) p. 25. '

Dr S M Parkyn, evidence-in-chief pard 2.13 [Environment Court document 491,

Agreed statement 11 “Stormwater” para 5.1 [Environment Court document 6/11].
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2. Reduce impervious areas as much as practical, Relatively small increasss in
imperviousness (above 5 to 15% imperviousness) have a significant detrimental impact on
the receiving environment,

Focus on treatment af-source rather than end-of-pipe,

4. A treatment train approach is most desirable. This means that the stormwater flows
through more than one treatment technology before discharging into the environment,

3. To maintain, or improve, the healih of the receiving environment, stormwater
management needs to address aspects of water quality, volumes and peak flows over the
Jull range of 1 in 3 month to 1 in 10-year rainfall events.

6. Relatively few methods are able to reduce increases in stormwater volumes with

increasing impervious areas — that is, revegetation, rainwater use or infiltration.

Despite those principles both structure plans increase imperviousness to an ‘impacted’

state or worse in Mr Schueler’s Figure 1 quoted earlier.

[395] The experts agreed that Stofmwater management is an important issue in these
| proceedings and that an ‘end of the pipe’ approach is insufficient. They agreed that a’
full treatment train which would manage stormwater at all stages from when it first falls
as rain to when it discharges is desirable. The train involves collecting rainwater (from
roofs) in tanks, rain-gardens both on private land and in road-side or centre berms,
using pervious paving and roadside swales, separate — ‘off-line® — collection ponds,
sediment traps and flocculating (at least in the bulk earthworks phase) equipment — and
final discharge into Vaughans Stream (or Awaruku Stream) via a mix of point and non-

point sources,

[396] We find the Landco’s witnesses inconsistent and confused oﬁ the question of the
Landco structure ﬁlan’s commitment to a full treatment train for stormwater. Dr
Keesing_. made a number of statements in his evidence-in-chief*®® which show he
considered that Landco’s structure plan would implement an “at source treatment frain
approach"". In his rebuttal evidence he referred to the Landco structure plans “complete

treatment train”®’.

588

- Dr V F Keesing, evidence-in-chief paras 2.10, 15.6 and 15.29 [Environment Court document 371,

Dr V F Keesing, rebuital evidence para 4,5 [Environment Court document 37A),
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[397] We think Dr Kettle fairly summarised the Landco structure plan position and the

confusion of the Landco witnesses when hé wrote™:

Mr Smith also clearly outlines in his evidence Table 10.1 that the only lots on which Landco
propose on-site étormwater controls (rain tanks, rain gardens, permeable paving etc.) are
Landco’s Long Bay Zone 1A and 1B, These areas are situated in the “upper” catchment and
“iﬁiddl;e” catchment north of Vaughané Stream, both in areas not predominantly owned by
Landco.

Landco’s Zone 1A and 1B areas only account for approximately 12% of the Landco Structure
Plan impervious area. The other 88% of impervious areas do not have any requirements for “at
source treatment train” methods such as rain gardens: rather, stormwater geis piped to wetlands
at the botiom of the catchment for treatment. I believe it is misleading to say that Landco have
 an “on-site freatment train” approach when this only apples to 12% of the impervious area. In
this 88% of the impervious area, Landco rely solely on a conventional, end of pipe system
consisting of weﬂands' at the bottom of the caichment. In contrast, NSCC in¢lude rain water
tanks for the roofs and bioretention/rain gardens for the roads, as well as a wetland for managing
the stormwater runoff from their medidﬁm’high density areas in the lower part of the catchrient.

Mr Cochrane also appears to misundefstand the fequirements of the Landco SP text with respect
to on-site stormwater management. In.Mr Cochrane’s section 9.15 he states that Mr Egerton'’s
types of at-source freaﬁnént proposed for the roads under the Landco SP will fully meet NSCC’s
objectives, ‘... It is my view that the use of rain gardens, swales, and pervious paving proposed
for various road types fully meets NSCC’s objectives.’ While Mr Rgerton’s proposed at-source
stormwater treatment options for roads will meet the NSCC'’s objectives, the Landco SP text does

not support the use of Mr Egerton’s proposals.

As mentioned previously for other areas of the Landco text in Sections 3 and 4 above, Landco
have carcfully inserted or changed words within the NSCC SP text to downgrade the on-site
.stonnwater requirements. In this case, with respect to the stormwater management requirements
for the roads, Landco have deleted the word ‘should” and inserted ‘could’ in Landco’s SP text
Section 9A.3.5, Urban Form. aﬁd Design, Policies, number 15 as: ‘Roads and other public
services ... The best practicable option shewld could include of the following:......rain

»

gardens, swales, bioﬁlh-atian trenches and pervious paving ......". Landco specifically replace

the word ‘should’ with ‘could’ so that rain gardens are not a requirsment but a “maybe”.

5 " ’ .
% 0 DrD A Keitle, rebuttal evidence paras 4.11 to 4.14 [Environment Court document 12A].
By
A --?‘-—.’i";s’zl—':'ﬁiﬁ}
AT
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Dr Kettle was only cross-examined on the last of those .paragraphs by counsel for
Landco, and even Mr Kirkpatrick was reduced to saying that Landco was °... suggesting
here ... options for consideration’'. We therefore either have to reduce the weight
given to the evidence of the Landco witnesses Mr Cochrane and Dr Keesing where they
rely on a full treatment train approaéh being included in the Long Bay structure plan, or
approach their evidence on the basis that if we accept it, then it will be on the condition

that such an approach to stormwater management is adopted.

[398] Landco’s structure plan places three wetlands or ponds on the north side of
Vaughans Stream®” to provide stormwater quantity and quality control. Water would
have to be piped across Vaughans Stream™” in two places to the wetlands, which Mr
Shaver sz_lid594 would be more accurately called ponds. He also considered®® that the
ponds would be difficult to build where they are shown on Mr Cochrane’s plan’®, for
example Landco’s pond 3 is very close to Vaughaﬁs Stream®’. A fourth primarily
provides quality control for Awaruku Sfream. The stormwater ponds would be
designed™®;

e to catch peak flows for up to 10-year return period rainfail events;

e to pass the 100-year return period flow; and

e to store and release the first 34.5 mm of run-off over 24 hours.
[399] Mr Cochrane’s stormwater plaﬁ shows that all the stormwater from the Glenvar
Slopes is collected and piped to ‘wetland’ 2 on the north side of Vaughans Stream.
Those slopes are in the Landco structure plan’s proposed Long Bay 2A(ii) Zone with
heavily earthworked slopes and no on-site stormwater controls. Yet we take it those are
the slopes containing tributaries 3A, 3B and 3C, 9A, 9B and 9C, and the heads of 12A

and 12B and 13 which Dr Keesing was referring to when he wrote that he supported®”:

91
592
593
594

Transeript p. 376.

Mr P R Cochrane, evidence-in-chief Figure 3 [Environment Court document 347,

Mr P R Cochrane, evidence-in-chief Figure 3 [Environment Court document 34].

Mr E Shaver, second supplementary statement paras 2.6 and 2.6 [Environment Court document
51

Mr E Shaver, second siupplementary statement paras 2.11 [Environment Court document 51].

%% Mr P R Cochrane, evidence-in-chief figure 3 [Environment Court document 34]. '

%7 Mr E Shaver, second supplementary statement para 2.11 [Environment Court document 51].

8 MrP R Cochrane, evidence-in-chief para 5.18 [Environment Court document 34),

5 DrV FKeesing, evidence-in-chief para 11.43 [Environment Court document 37].

595
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... the legal protection and [physical] enhancement of the strands of native bush and the

revegetation of ... tributaries where their riparian margins are bare. I support this approach in

these mid and upper reaches of the catchment as it is here that the tributaries could perform to

some degree the ecological services described in this section of my evidence.

[400] We do not need to go into the details of the NSCC structure plan on stormwater

management at this stage, but can say that we generally approve the approach

recommended by Dr Kettle whom we found a thoughtful and measured witness.

3.77 Conclusions on hydrological effects

[401] For the reasons given and because in the end we prefer the greater experience

and expertise of Dr Kettle and Messrs Jowett and Shaver over Mr Cochrane, we find:

ey

(2)

3)

(4)

(5)

(6)

under the Landeo structure plan it is likely that (apart from some road
water) all the surface flow and groundwater flow for the majority of rain
events on the Glenvar Slopes will be captured by stormwater systems and
piped across Vaughans Stream to proposed wetland 2;

it is very likely that the Landco structure plan, even with a fuller treatment
train, would result in significantly reduced groundwater and run-off
contributions to low flows in the upper niid-reach and mid-reach sections
of Vaughans Stream, and that the reduced base flow would be about 70%
of the existing base flow;

it is likely that the Landco structure plan réduction in base flow will be
significantly greater, possibly in the order of 50%, than the NSCC SP’s
reduction (under its amended earthworks plans);

that in small rainfall events there is a Iﬁedium' likelihood that stream flow
is likely to be ﬁashlier (and thus more damaging) under the Landco
structure plan than at present or under the NSCC structure plan; ‘

the stream network remaining is very likely to be reduced by 11% under
the NSCC structure plan and by a minimum of 18% under the Landco
structure plan;

it is likely there will be three crossings (road bridge, stormwater pipe to the

ponds and a higher pedestrian/cycle crossing) of Vaughans Stream inder




s

e
ey
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the NSCC structure plan and four (an extra stormwater pipe from the
Glenvar Slope)under the Landco structure plan.

[402] Thus while both structure plans do propose stormwater management as an
integral part of their site development (thus achieving Design Principle 17.5.5(5)) we
consider it very likely that the Landco structuré plan will not adequately prétect water
quality (Design Principle 17.5.6(1)). It is very likely that the Landco structure plan will
not satisfactorily implément the stormwater (tier 3) policy in the City Plan which
requires maximum on-site absorption and vegetation filters. We éonsider there is a
medium likelihood (beyond 50% probability in this case) that the modified NSCC

structure plan will meet the stormwater principles and Design Principles,

3.8  Effectson ﬁ;eskwater habitat

3.81  Introduction

[403] ‘Mr Schueler described®® how the -inqeaséd magnitude and frequency of
stormwater flows give urban streams more power t§ cause channel erosion and transport

sediment, His table predicting those and other changes in habitat is®":

Table 2 Stream Habitat Predictions According to the ICM

Stream Habitat | [CM Stream Classification
Indieator

High Quality fmi)acted Non-Supporting | Urban Drainage

Ultimate Channel | ;o 4 15 fimes | 1.5 10 2.5 fimes |25 to 6 fimes |6 to 12 Times

ERzlt?:gement larger- larger larger larger

Sediment Yield | RuralBackground |2 to 5 times [5 to 10 times | Possibly lower
' greater greafer .

Presence of Large | 5 to 10 pieces per | 2 1o 3 pieces per Scarce ) Absence

Woody Debris 30m 30 metres .

Increased

Summer Stream | 0 to 2 degreesF 204 degrees F 4 to 8 degrees F 8 + degrees F
Temperatures

Adapfed from Schueler (2004)

0 Mr T R Schuejer, evidence-in-chief para 3.5 [Environment Court document 107,
6ot Mr T R Schueler, evidence-in-chief Table 2 [Environment Court document 10}, We have omitted
a line detailing *typical stream habitat scores’ since he did not explain this.
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The line about ‘sediment yield’ is particularly interesting because it confirms Landco’s
contention that the sediment yield for the streams on the Vaughans Slopes in particular
is currently greater than it would be under either of the proposed structure plans.
" Because sediment issues were covered very fully in these proceedingé we discuss them
separately below. Otherwise we again accept'Mf Schueler’s predictions as raising the

relevant topics, but give them no weight as to whether they will actually occur.

3.82 Channel enlargement

[404] As for impacts on the chanmel and the stream habitat, in Dr Hudson’s opinion®*

.for Landco:

(i)  Potential impacts on stream morphology and the stream habitat appear to be overstated by
Mr Jowett and Dr Parkyn and are t;snuous because:
Present channels are already enlarged;
There is a lack of recognition of the present condition of the streams;
The affected ephemerél headwater channels are unstable and infilled with fine
sediment; and .
The lower perennial siream channels have relatively stable vegetated banks, but the
) bed is composed of fine sediments which limit habitat quality,
(iiy In the unlikely event Vthat increased runoff causes excessive bank scour, remedial bank
' reshaping and riparian planting can be undertaken; '
(iif) If excessive sediment deposition occurs, these deposits can be excavated as is the norm for

numerous waterways throughout the country.

Dr Hudson’s first two points ~ that some channels are already enlarged and that the
streams are alréady degraded — may be well made for some tributaries but his point
about the beds Being of limited habitat quality is not agreed by Dr Parkyn — she says
those are the natural beds in this area and we accept her greater knowledge of the area.
Finally, Dr Hudson’s proposed backup remedies involve earthworking and excavation
which breach the low impact design principles in the City Plan, so we give that aspect of

his évidence no weight.

2 Dr H Hudson, rebuttal evidence para 2.3(d) [Environment Court document 351,
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[405] Dr Hudson also criticised®® Mr Jowett for failing to consider Mr Cochrane’s

calculations of increases in velocity in Vaughans and Awaruku Streams. However, what

Mr Jowett actually wrote was this™

[406]

604,

Mr Cochrane concluded® that post-development velocities would be below critical velocities for
erosion, However, any increase in the magnitude of large floods will cause increased erosion,
regardless of design, critical stresses or velocities. The reason for the increase is that the
channel morphology has been formed under the pre-development flood regime and any change in
the frequency and magnjtude of peak discharges will canse an adjustment to channel
morphology. The Landco proposal increases peak discharges by about 14% in the lower reaches
of Vaughans Stream, aﬁd I estimate that the [comparatively] reduced érea of impervious
catchment in the NSCC plan will increase dischargés above the existing situation by about 9%. .
Both plans will result in erosion and Vaughans Stream will widen in proportion fo the square root
of the respective increases in peak discharge. This means that stream widening and erosion will
be less under the NSCC Plan than under Landco’s proposal. A
[Footnote and emphasis added]

In the light of fhat passage we accept Ms Campbell’s submission®®® that:

Tt is simply not correct that Mr Jowett did not consider the increases in velocity that Mr Cochrane
modelled, While Mr Jowett has not extensively discussed those velocity findings, that is because

he does not agrée that that is the key determinant of changes in channel morphology.

We find that it is likely (i.e. a probability of more than 0.67) that further widening of

Vaughans Stream and its tributaries will occur under the Landeo structure plan.

3.83
(4073

Water temperature

" Both Mr Schueler and Dr Kettle predicted increases in temperatures as a result of

implementing either structure plan. Based on effective imf)ervious area and pond

warming, but disregarding increased riparian cover as neutral between the structure

plans,

Dr Kettle estimated®’ that the NSCC siructure plan would increase water

Dr H Hudson, rebuital evidence para 6.4(b) [Environment Court document 35].

Mr I Jowett, evidence-in-chief para 5.12 [Environment Court document 48].

Mr P R Cochrane, evidence-in-chief para 5.46 [Environment Court document 34},
ARC submissions para 5,33. ) )

Dr D A Ketile, evidence-in-chief para 10.34 ef ff [Environment Court document 121,
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temperatures at various nodes (see plan “A” attached), as would the Landco structure

plan, by even'more. We show Dr Kettle’s figures in the table®®s:

]'_ncre‘ase in Temperature (Celsius deg.)
.Nodes ' NSCC , Landco Difference
1 1.7 5.3 3.6
|2 s 5.4 3.6
3 1.9 46 2.7
4 ' | “1os 132 27
5 0.2 2.1 19
6 0.2 I EE 1.6
7 o 0.2 1.9 1.7
8 . 0.2 ' 2.0 ‘ 1.8
o 0.2 - ls 13
10 101 0.6 0.5
11 ot ' 0.4 03

It should be noted that the nodes start from downstream, i.e. node 11 is furthest up the
river.  So there is a steady increase according to Dr Keftle as a result of the two
strizcture jplans as the water flows downstream. In every case the Landco Structure Plan

is likely to cause a greater increase than the NSCC Structure Plan,

[408] For Landco Mr Cochréne wrote that water temperature increases in the
stormwater retention ponds; were unlikely to‘ affect water tempe}ahlres. in Yaﬁghans
Stream during times of low flows because the poﬁds would not be discharging; they
would only discharge when diluted and-cooled with floodwater. The other expert for
Landco on the effects of the Landco structure plan on water temperatures was Dr
Donovan, the expert called by Landco on the effects of the structure plans on the

ecology of the main stem of Vaughans Stream. He wrote®”:

S8 Prom DrKettle’s Annexure DX 16 scaled as best we can [Eavironment Court document 12].
_609 Dr W F Donovan, evidence-in-chief paragraphs 7.52 to 7.55 [Environment Court document 38].
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To assess the potential effects of development under the Landco SP on water temperature, I ~

compared the temperature data in areas of Vaughans Siream with shading to those without.

Recent data that we have obtained on summer temperature changes throughout Vaughans Stream
(Appendix 7) have indicated that the riparian shading in the upper catchment not only maintains
the stream at a lower temperature (c. 16.5%) than that of the exposed lower section (c. 20°C), but
also reduces the daily variation in temperature, and the maximum temperature {c. 18.5°C -

upstreamy; ¢, 26°C — downstream),’

In mj./ opinion, the effects on water temperature resulting from development under the Landco SP
will be n6 more than minor. The continuation of the existing riparian cover down the stream
{riparian and conservation planting) and around the wetlands, coupled with the dilufion of the
treated stormwater ﬁoﬁ the wetlands by the cooler water in the stream under elevated flow

conditions, will result in & minimal increase in the temperature of the water in the siream.
In relation to Vaughans Stream Dr Boothroyd, for the ARC, wrote®!?:

In his evidence, David Kettle®! ... showed how cumulative instream temperatures changes could
be [an increase of] as much as 4.5°C for the proposed Landeo variation (compared to 2°C for the
NSCC Variation 66). Given that the lower Vaughans Stream maxin:zum summer temperaiures
(as recorded in summer 2006) reach temperaturesl of up to 23°C, then maximum summer stream
ternperatures could be as high as 28°C resuiting from the proposed Landco variation. Such
changes are a significant increase in stream temperature and have the potential to affect the
native fish and other aquatic ecological values of Vaughans Stream, especially the significant

inanga spawning and adult habitat in the lower reaches of the catchment.

Dr Boothroyd also predicted changes in temperature as a result of Landeo’s

contemplated ponds (sometimes described in these proceedings as ‘wetlands’ but more

accurately described as ‘ponds

3612)_

In their research on the effects of small ponds (in rural environments) on sireams, Maxted ef al,
(2005) found that mean daily stream teﬁlperatures increased by 3.1-6.6°C during the critical
summer period, and femperature differences were three times higher than from ponds in bush
catchments (0.8 — 2.0°C).

. 610

611
612

Dr I K G Boothroyd, evidence-in-chief paragraphs 7.24 and 7.25 [Environment Court document
11].

Dr D A Xettle, evidence-in-chief Annexure DK16 [Environment Court document 12],

DrIK G Boothroyd, evidence-in-chief paragraphs 7.26 — 7.29 [Environment Court document 11].
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Elevated temperatures were observed for hundreds of metres downstream from the ponds owing
to the slow rate of cooling (1°C/100 m), expanding the extent of adverse effects well beyond the
“footprint” of the pond, For example, macroinvertebrate community composition appeared to be

significantly affected by ponds in rural and native forest catchments.

[411] Dr Boothroyd’s response to Dr Donovan’s evidence (quoted earlier) on the

cooling effect of revegetation was that®'?:

Although the planting of shade-canopy riparian vegetation alongside the streams is commbnly
believed to assist in reducing stream temperatures, Maxted et al. (2005) concluded that shade
vegetation along streams in the catchment (and along the perimeter of the ponds) was not
sufﬁcl;iélllt to avoid these adverse effects below ponds. This adds further emphasis to the point I
made earlier in my evidence (paragraph 5.6) that catchment-scale modifications (as predicted by
the ICM.model) have a greater. overriding influence on stream ecosystem health and condition

[than] localised mitigation.

Thus, in my opinion, the planting of shade vegetation along downstream of the proposed ponds
may not avoid adverse temperature effects resulting from the presence of ponds, ‘especially given

the short distance between the mainstem pond and the stream mouth,

We accept that part of Dr Donovan’s rebuttal evidence®™ in which he criticises reliance
on theMaxted study which was about the effects of an on-line dam system on water

temperature whereas here we are considering off-line ponds. When attempting to

rebut®™® evidence on water quantity as affecting temperature (amongst other things) Dr

Donovan refers to Mr Joweit’s summary616 that: .

... the change in flow regime is probably the most important [factor] because flow affects so many
aspects of the habitat

617

— Dr Donovan then simpljr repeats’ ' his reliance on Mr Cochrane’s evidence and

states®’® that Mr Jowett does not challenge any of Mr Cochrane’s findings. That is

Dr 1K G Boothroyd, evidence-in-chief para 7.29 [Environment Court document 117,
Dr W F Donévan, rebutial evidence para 5.2 ef ff [Environment Couri document 38A).
Dr W F Donovan, rebutial evidence [Environment Court document 38A1].

Mr I Jowett, evidence-in-chief para 2.1 [Environment Court document 48].

Dr W F Donovan, rebuital evidence para 3.8 [Environment Court document 38A].

Dr W F Donovan, rebuttal evidence para 3.9 [Environment Court document 38A].
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correct, but he fails to comment on the evidence of Dr Boothroyd, and the latter did
analyse Mr Cocbxané’s evidence carefully as we have described. We have already found
that we prefer Dr Boothroyd’s evidence — which is similar in its conciusidns to that of
. Mr Jowett — to that of Mr Cochrane. So Dr Donovan’s evidence should be given very
little weight in this context. Since we have not preferred Mr Cochrane’s evidence we

must discount Dr Donovan’s evidence on these issues.

[412] In any event we were generally more impressed by the evidence of Dr Kettle and
Dr Boothroyd. Their evidence was more specific than that calied for Landco and was
not éubstanﬁally damaged by cross-examination®®, Dr Kettle’s predicted increase of
 4.5°C%% in maximum summer temperature for the Landco SP is worrying especially if it
is added to Dr Donovan’s ma;dmﬁm sﬁmmer temperature of 26°C, because as we
discuss shortly (26° + 4.5° =) 30.5°C is well beyond the temperatures which are lethal to

many invertebrates, and within thé range that kills inanga.

[413] We predict that a likely outcome of the Landco structure plan will be higher
temperatures (which have the potential fo barm the aguatic fauna as we discuss shortly)
in Vaughans Stream. We also predict that the NSCC structure plan (July 2007 version)
is likely to cause slightly highér temperatures than those at present which are already

undesirably high as a result of removal of riparian vegetation.

3.84  Will there be pollution by rubbish or heavy metals?

[414] We accept that if a full stormwater treatment train is introduced then
contamination by, for example, heavy mefals is likely to be minimal. ~ While the
Landco structure plan only proposes a limited freatment train over a small area — 12% of
the total area to be urbanised — the stormwater will still be collected in the ponds which
‘... are likely to provide a high degree of removal of Iead ... and moderate removal of

copper and zinc ... "%,

619
620
621 -

Neither Dr Kettle nor Dr Boothroyd was cross-examined on this issue at all,
Dr D A Kettle, rebuttal evidence para 11.11 [Environment Court document 12A].
Dr W F Donovan, evidence-in-chief para 7.28(e) [Environment Court document 381.




217

[415] As a relatively minor but still significant point we note that Mr Schueler
pnadicte(fl622 that trash and debris would increase from less than 1 ton to 2-5 tons ‘per
square mile’. There was no evidence called to rebut this. Two features of the Landco
structuré pian and NSCC structure plan make us consider his predictions are realistic.
The first is that both structure plans contemplate a road across Vaughans Stream which
would in our experience be a likely source of rubbish into both the stream and the so-
called wetlands. Secondly the presence of the village centre 50 close to the stream,

ponds, and proposed wefland on the Vaughans Flats might well exacerbate the problem.

3.9  Freshwater biodiversity

3.9.1 Proportion of impervious catchment

[416] The Landco SP allows up to 29% impervious caichment®®; and the NSCC SP
between 16% and 19%5%%*,  The relevance of that was described by Mr Schueler as

follows®®:

Hydrologéc, phj'(éical, and water quality changes caused by urbanization stress the aquatic
community and collectively diminish the quality and quantity of available habitat, As a result,
these stressors generally causs a decline in biological diversity, a change in trophic structure, and
a shift towards more pollution tolerant organisms (lTable 4), Under current paiterns of
development, urban streams Jose their potential to have excellent biological diversity at about
10% subwatershed IC, and lose the potential to achieve “fair” diversity scores at about 25%
éub\w}afershed IC. This basic pattern in aquatic insect diversity has been reinforced by more than
20 urban stream studies®.

[Italics ddded]

We consider Dr Schueler was choosing his words with care. What he was saying is that
even if (before urban development) a stream is debased, the development entails that it
loses potential for remedying and mitigating (past) adverse effects which it might have
had.

622
623

Mr T R Schueler, evidence-in-chief Table 3 [Environment Court document 107,

Mr I Jowett, evidence-in-chief para 5.4 [Environment Court document 48] and Mr P R Cochrane,

rebuttal evidence para 3.12 ef f[Environment Court document 38],

Dr Kettle calculated 16%: supplementary evidence, 18 July 2007 [Environment Court document

12B]. :

Mr T R Schueler, evidence-in-chief para 8 [Environment Court document 10].

Referring to his Centre for Watershed Protection publication: ‘Impacts of impervious cover in

aquatic ecosystems’. Watershed Protection Techniques Monograph No. 1. [Ellicott City,
. Maryland, USA] 2003. ‘
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t417] His predictions were:

Table 4 Aquatic Diversity Predictions Aceording to the ICM

IAn'glfaﬁtc Diversity | 1CM Stream Classification
cator High Quality TImpacted Non-Supporting | Urban Draimage
Aqmnatic’  Imsect : . :
Diversity Good {o excellent | Fair to good Poor Verypoor
EPT Taxa 70 to 50% - | 40 %0 70% 20 to 50% 010 20%
Fish Diversity Good to excellent | Fair to zood Poor Very poor
Riparian Plant | Fair to  good, | Stressed, with | Simplified Isolated remnants;
Diversity depending on | reduced native | community with | dominated by
grazing plant diversity many exotic | exotics
' specics

Adapted from Schueler (2004)

Landco attacked much of the evidence summarised above as too Ageneral and therefore
irrelevant.. We tumn to consider the effects of the proposed structure plans on the

contentious streams as predicted by the experts.

392 Zgro-drde:; and First-order streams

[418] In the Vaughans Siream catchment Landco’s structure Plan shows that it is
proposing to fill in streams 0, 1A, IAA, 1B and 1D, 2, 2A, most of 2B, SA, 9B and 9C
and the NSCC SP proposes to fill in stream 0 and é part of stream 2.

f419] The loss of zero-order streams resulting from urbanisation was predicted by Dr
Boothroyd to have the following effects on freshwater ecosystem function and stream

ecological values®’:

s loss of groundwater recharge and discharge;
e reduction of important nutrient storage and transformation functions;

o loss of storage and retention or eroded hill-slope sediments;

%7 DrIX G Boothroyd, evidence-in-chief para 5.3 [Environment Court document 11].
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o loss of delivery of leaf inputs and large woody debris to downstream
habitats;
e influence on downsiream water quality of the stream network; and

o loss of hydrologic connectivity of down stream channels.

This was confirmed by Dr Parkyn who explained the importance of headwater

for downstream receiving waters®®:

Channelisation, piping, damming, and burial of headwater streams unavoidably impacts streams
by altering runoff patterns, altering fluxes of matter, energy, and organisms to downstream
reaches, and by removing distinctive habitat.  Typically, urbanisation and piping of streams
results in damaging effects downstream, such as elevated streamflow, nuirients, pesticides, faecal
coliforms, and other contaminants that are associated with roads, pavements, houses, compacted

soils, domestic animal waste, and sewer Jeaks®™,

She elaborated on that as follows®

Urban stormwater ofien contains elevated concenirations of nitrogen and phosphorus®!, which
can cause nuisance growth of rooted plants and algae in downstream rivers, lakes, and estuaries,
Channelisation, piping or installing tile drains in headwater streams bypasses the biologically
mediated nutrient processing function, i.e. it removes the natural “cléansing” process and
increases loading to downstream waters where biotic processing is less effective due to greater
water depth. and velocity that reduces the contact between water and streambed where biotic
processing is most active. Headwater wetlands can be particularly effective at nitrogen removal -

through the process of denitrification® in organic soils and stream substrates. Piping and tile

628
629

630
631

632 .

Dr 8 M Parkyn, ev1dcnce-m—cmef para 3.3 et ff [Environment Court document 497,

Referring to: .

(1) Freeman M C, Pringle C M, Jackson C R 2007. ‘Hydrologic connectivity and the
contribution of stream headwaters to ecological integrity at region scales’. Journal of the
American Water Resources Association 43; 5-14.

(2) PaulMJ, Meyer JL 2001. ‘Streams in the urban landscape’. Annual Review of Ecology and
Systematics 32: 333-365.

Dr 8 M Parkyn, evidence-in~chief para 3.7 [Environment Court document 49]

Suren A M 2000, ‘Effects of urbanization’. In: Collier, K J, Winterbourn M J eds, New Zealand

stream invertebrates: ecology and implications for management. (New Zealand Limnological

Society, Chrisichurch}) 260-288.

Meyer I L, Paul M J, Taulbee W K 2005, ‘Stream ecosystem function in urbanising landscapes’,

Journal of the North American Benthological Society 24:602-612,

‘She later refers to Sukias J and Nagels J 2006. *Small headwater streams of the Auckland Region

Volume 3: Nitrate & Phosphate Removal’. Auckland Regional Council Technical Publication
No, 311, 2006, :
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draining directs water away from these contact zones®™,  Similarly, plants growing within the
stream$ can take up mutrients and reduce the concentrations of bioavailable nutrients
downstream, but if contact is removed by piping, or flows are increased, there is less opportunity

for uptake to occur.

While Dr Keesing predicted the effects of three scenarios for the tributaries of

Vaughans Stream:

(1) continuing existing pastoral use;
(2) Landco SP;
(3) NSCCsP

— Dr Parkyn for the ARC suggested the effects of a further scenario in her evidence-in-

chief:

[423]

(4) restoration of riparian forest.

Dr Keesing wrote®*:

... [Mr Cochrane’s] evidence is that the [non-permanent] tributaries within the Vaughan’s
Stream lower reaches do not contribute in more than a minoi' way to the functioning of the main
stem in terms of water quantity, due principally to the small sub-catchment size of each of the
tributaries (both each individually and in total) and tho short-term duration of the water inputs

(ie. the streams are ephemeral).

Further to this, the affected tributaries would be actively degrading the water quality of the main

stem, dus to the following factors:

()  the lack of cover in the tributaries, leading to lowered oxygen and increased water
temperature issues; and
(if)  the swrounding land use (being a cattle farm) leading to nutrient enrichment and sediment

inputs,

Referring to: Triska F I, Duff T H, Shiebley R W, Jackman A P, Avanzino R J 2007, ‘DIN
retention-transport through four hydrologically connected zones in a headwater catchment of the
upper Mississippi River’, Journal of the American Water Resources Association 43: 60-71. ‘
Dr V F Keesing, evidence-in-chief paragraphs 11.37 and 11.38 [Environment Court document 37].
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[424] When Dr Parkyn’s scenario was criticised by Dr Keesing in his rebuttal evidence
as too expensive, as taking too long, and as not achieving better outcomes than the
Landco structure plan proposal, Dr Parkyn responded in her supplementary brief first by
stating®”® that “the quality of urban streams was significantly poorelr than those in rural
and forest land cover in the Auckland Region” — relyiﬁg on a very recent publication
“River Water Quality — state and trends in Auckland Region”®*®, Secondly Dr Pafkyn
asserted that®™’ “the key factor is that the potential for improvement, with
implementéﬁon of riparian management and careful land management, is high”, She did
not agree®*® with Di Keesing’s statement under cross-examination® that the benefits of
fenciﬁg and riparian planting and/or regeneration (as demonstrated by improved
biodiversity) would take a long amount of time to show in the Vaughans Stream
catchment, To support her assertion she referred to a recent study in the Waikato:
“Integrated watershed management improves economic and environmental performance

ofa New Zealand hill-country, pastoral farm”5*.

[425] Counsel for Landco were critical of the ambushing ‘last minute® reference to that
study in their closing submissioﬁs. Wé do not consider that is a fair criticism for two
reasons. First, the Waikato paper is recent so could not have been available for long
and she acted properly in giving the Court the best and most Lip-to-datc evidence as she
saw it; secondly — and this'goes to the issue of faimess — Dr Parkyn may have been
sﬁrpriseﬂ herself with Dr Keesing’s answers in cross-examination, siz:'tce the thrust of the
'Long Bay case relies heavily on revegetation of the main stem of Vaughans Stream -~

see for example Mr D Slaven’s evidence®! or the evidence®*

of Dr Donovan, already
quoted, on the hoped-for cooling effect from revegetation of the main stem. There is no
suggestion in Dr Slaven or Dr Donovan’s evidence that the revegetation will not be

effective quickly. Dr Parkyn concluded®®:

5 Dr 8 M Parkyn, supplementary statement para 2.4 [Environment Court document 4941

%6 M Scarsbrook (ARC Technical Publication No. 336) 2007,

%7 DrSM Parkyn, supplementary evidencs para 2.5 [ Environment Court document 49A1

8 Dr 8 M Parkyr, supplementary statement para 2.6 [Environment Court document 49A].

%9 Transcriptp. 1187.

%0 M Quinn et al, NTWA 2006.

1 Environment Court document 39.

%2 Dr W F Donovan [Environment Court documents 38 and 38A1.

% DrS§M Parkyn, supplementary statement paragraphs 2.12 {0 2.14 [Envuonment Court document
404].
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I believe that the Long Bay streams would respond to stock-exclusion and riparian protection in a
similar way to the [Waikato] streams. Most importantly, the small streams would be quickly
shaded, even by long grasses before planted *'aegetation had a chance to grow to sufficient size.
This is particularly important because cooler water temperature is a key component to the
TECOVEry of biotic diversity and the health of streams.

The quality of the streams in the upper Long Bay catchment with native riparian vegetation
suggests that there will be nearby source areas of recolonising biota, With revegetation along all
of the streams there would be corridors for the adult insects to move through, thereby facilitating

recolonisation of rehabilitated streams.

Many Auckland streams are naturally soft-botiomed (silty) and overhanging vegetation along
banks and wood inputs from canopy cover are important habitat components. We would not
need fo wait for the sedifnents to “wash out” as Dr Keesing suggests, as the natural condition of

many forested and healthy Auckland streams are sofi-bottomed rather than gravel—bottomed.-

We accept Dr Parkyn’s évidénce as establishing that there is a realistic fourth freshwater
scenario for these streams (in addition to Dr Keesing’s three given earlier in this

section).

Streams 1A, 1ICand 1D _
[426] Dr Keesing’s approach was that because the streams 1A, 1C and 1D had low

ecological values now it would not matter if they were further modiﬁed under the
Landco proposal especially in the light of Landco’s proposal-to protect stream 1C in the.
wedge-shaped reserve.

[427] While we accept that streams 1A, 1AA, 1C and 1D degrade the water quality of
the main stem of Vaughans Stream at present, not all landowners will treat the land as
poorly as Landco does. It is possible for us to imagine more enlightened and
responsible landowners fencing off the streams (and the seeps at their head) and planting
riparian strips, thus improving the water quality over time. By contrast the impervious -
surfaces associated with Landco’s proposals for Vaughans Slopes (North) might never

allow much improvement on present water quality.
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Stream 2

[428] The NSCC structure plan proposes to fill less of the first-order part of stream 2
than Landco because roughly 50% of the stream (ignoring the second-order drain
section on Vaughans Flats which we think is to be rehabilitated) is within the NSCC’s
LB 7 (Heritage Protection) Zone.

Stream 3 _
[429] Part of streams 3A and 3B are partly piped (either side of Long Bay Primary

School} and that is to continue.

Streams 9A to 9C
' [430] The Landco structure plan does not fill in the last 100 metres of stream 9A. We

are uncertain as to the fate of the native bush along the sides of that stretch under the
Landco structure plan. Streams 9B and 9C (and most of IQA) are filled in under the
Landco structure plan.  Under the amended North Shore City earthworks plan®*
streams 9A and 9B are not Worked and 9C is almost free of earthworks.

3.9.3 Second order streams

Stream 1B

[43'1] In relation to stream 1B on the Vaughans slopes Dr Keesing’s evidence was that
the Landco structure plan protected this stream by realigning it and then planting its new
riparian striﬁs; further, its current character under the pastoral farming regime is
equivalent to an impervious cover of 40%; finally its influence on the freshwater
ecology of the stream is neglié;ible since it drains t@ the Iower‘ reaches of Vaughans

Stream which are subject to tidal influence.

Stream 2

[432] Dr Boothrqyd was of the opinion that the inanga spawﬁing habitat present within
~ the lower part of tributary 2 ~ where it is a ditch running across the Vaughans Flats was
‘of note’. This stream will be lost under the Landco SP proposal®®®. Under the NSCC

%4 DrD A Kettle, Figure DK-R4 [Environment Court document 12].
“  DrvVFE Keesing, evidence-in-chief para 15.23 [Environment Court document 37).
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SP it is proposed to be rehabilitated as we understood their plans, although Dr Kettle

shows some subject to filling®*¢,

Stream 3

[433] Stream 3 is carefully avoided under the NSCC structure plan where the Glenvar
(Valley) Road extension crosses but it is likely to be impacted®’ by the Landco
earthworks.

Main Stem Vaughans Stream from Stream 11 down to 2B

[434] We have recorded the agreement of the experts®*® that under the Landco SP this
reach is likely to be dewatered of base-rate flows by up to 30% and by 17% under the
NSCC SP. Mr Cochrane called the differences between these flows ‘indiscernible’®®,
While he may be correct when the flow is seen through human eyes, we doubt if that is

correct ecologically. The proper comparison in any event is with the current base flow.

[435] Dr Donovan considered water quantity under three headings: peak flows, stream
velocities, and summer flows. Expressly on the basis of Mr Cochrane’s evidence he
concluded: A

(a) that small inereases in peak flows®® will not have a significant adverse
effect on the ecology.of Vaughans Stream; _

(b) that®! “lals deVelopﬁlént under the Landcé SP will not significantly alter

| existing stream velocities, I consider that there will not be a significant

adverse effect on the: ecology of Vaughans Stream or the Awaruku

Stream”; -

(c) and in relation to summer low flows®:

646 Dr D A Ksttle, Figure DK-R4 [Environment Court document 121

7 DrD A Keitle, Figure DK-R5 [Environment Court document 12A].

E.g. Mr P R Cochrane, evidence-in-chief para 4.60 [Environment Court document 34].
Mr P R Cochrane, evidence-in-chief para 4.66 [ Environment Court document 34,

Dr W F Donovan, evidence-in-chief para 7.7 [Environment Court document 38].

Dr W F Donovan, evidence-in-chief para 7.10 [Environment Court document 38).

Dr W F Donovan, evidénce-in-chief para 7.13 [Environment Court document 38].
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... that reductions in groundwater input, if offset by reduced evaporation associated with
riparian- plantings, will not have a significant adverse effect on the ecology of Vaughans
Stream or the Awaruku Stream.

In relation to (a) and (b), since Dr Donovan relied on Mr Cochrane’s hydrological
evidence — and we have already doubted the robustness of that — we put less weight on
these aspects of Dr Donovan’s evidence. We would have needed considerably more
evidence on the reduction in evaporation from riparian plantings before we could find i;c

likely that the volume of evaporation prex%ented was closeto the volume of water lost.

[436] Nor did Dr Donovan elaborate on what might constitute a significant adverse
effect in this context or deal with the potential effects on water temperature of a
reduction in base flow’™ or run-off caused by catching all the rain that falls on the

Glenvar Slopes, collecting it in a drain and piping it across the river.

[437] For the ARC Mr Shaver was concerned®* with two other relevant matters. First
he was concemed about effects from Landco’s wetland 3 being in the floodplain of
Vaughans Siream; secondly, about the reinforcing 'éffect of discharges from the
ﬁeﬂands or ponds during floods increasing the ‘risk of flooding and streambank erosion
in a portion of Vaughans Stream that has been accepted by the freshwater ecologists as

providing significant inanga spawning habitat”®®, Landco’s answer®

to this was that
it is a design issue. On the other hand it is one of several potential impacts on the inanga
breading habitat — proximity of village centre, loss of 30% of base flow, loss of estuarine
habitat ' when wetland 3 is built — which concern us about the cumulative impacts of the
Landco SP on inanga and their breeding. We are not fully satisfied about the impact of

the NSCC structure plan either.

[438] Forthe ARCDr Boothroyd mfroduced his discussion of the subject of the effects

of raised water temperatures by writing®’

653

oot Dr W F Donovan, evidence-in-chief paragraphs 7.52 — 7.57 [Environment Court document 38],

Mr H E Shaver, second supplementary statement para 2.10 ef # [Environment Court document
518l

655 Mr H E Shaver, second supplementary statement para 2.5 ef ff [Environment Court document 518,
8% Transcript 10 October 2007 p. 68.

7 DrlK G Boothroyd, evidence-in-chief paragraphs 7.15 — 7.23 [Bavironment Court document 11].
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Elevated temperatures have the potential to affect the aquatic biota. Temperature is one of the
primary factors influencing growth, metabolism, behaviour; reproduction and survivorship of
animals and plants. Some invertebrates and some fish are extremely sensitive to temperature
and will select those temperatures where physiological functions operate most efficienily, Two
aspects of elevated temperature are important:

*  Maximum temperature

*  Change in temperature from ambient (or natural) temperature.

In New Zealand, temperature has been implicated as a major force controlling life-history
patterns. For example, stoneflies are absent from many New Zealand rivers where summer
temperatures exceed around 20°C. '

Fels generally have a greater temperature tolerance than other native fish .with an upper lethal
range up to 38°C (optimal range 25.6 — 28.5°C for shortfin elvers and 22.6 — 26.2°C for longfin

elvers).
[439] Applying that to Vaughans Stream he continued:

As outlined earlier in my evidence, there Is a significant inanga fishery in the lower Vaughans
Stream. Ubpper lethal temperatures for inanga are in the range of 30.5°C to 35.4°C with a
preferred range 17.2°C to 20°C (includes all kife stages).

Temperatures that are lethal to different invertebrate species range from 24.5°C - 34°C (48 hr
exposure), and 22.6°C — 32.6°C (96 hr). The most sensitive species are generally mayflies and
stoneflies, Quinn et al. (1994) reported 96 hiTsy's of 22.6 — 25.7°C for several invertebrate
species (Ephe;neropterg, Plecoptera, Trichpptera and Crustacea), .

We accept.that evidence.

3.9.4 Effects of lower flows
[4407 Mr Jowett, a scientist with qualifications in engineering, was called by the ARC
to give evidence on the effects of urbanisation on streams. He explained how lower dry-

weather flows, in combination with other common wban-induced effects, typically
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cause a degradation of stream habitat and loss of aquatic community diversity. More

particﬁlarly he stated that®*®:

Studies of the effects of urbanisation' on invertebrate communities in New Zealand show a shift to
communities dominated by organisms, that can tolerate extremes of both low base flows that are
potentially associated with high water tempefatures, low dissolved oxygen, and excessive algal or
macrophyte growth, and high flood flows that aré associated - with crosion, scoun'ﬁg, high
velocities and reductions in instream habitat and shelter [Suren 2000].  Although changes to
biological communities in urban streams usually result from a mumber of physical, chemical, and
biological factors, the change in flow regimes is probably the most important because flow

affects so many aspects of habitat.
[Emphasis added]

[4411 Mr Jowett included® the Vanghans upper mid-reach and mid-reaches in an area
which he mapped as requiring special consideration for the i)rotection of native fish

habitat, He concluded that;

...[although] the Landco proposal to divert stormwater from the Glenvar area to a wetland
further downstream will protect the low gradient section of stream (points 1-7in Figure 7)

. from erosion, it will reduce base flows by up to one third, This would have a significant effect

on the quality and amount of habitat for adult inanga and bullies.

We found Mr Jowett’s evidence to be well rescarched, comprehensive and persuasive
despite the fact that he was last on site around 19995,

[442] Dr Parkyn also gave evidence about the ecological effects of reduced base flows.
She eridorsed Mr Jowett’s evidence that urbarisation typically involves the interruption

of hydrological connectivity through extensive earthworks, the creation of inipervious

surfaces and piped stormwater systems®®'. Dr Parkyn emphasised the importance of
“,...[retaining] near —natural ﬁ'equency of surface runoff so that groundwater recharge

and maintenance of sfream base flows can occur” and she supported the view:

8 MrI Jowett, evidence-in-chief para 2.1 [Environment Court document 48]
8% Mr I Jowett, evidence-in-chief Figure 7 [Environment Court document 48],

5% Transcript page 11 10 October 2007.

Dr 8 M Parkyn, evidence-in-chief para 2.2 [Environment Court document 497,




228

... that recharging sub-surface flows and maintaining near-normal flows to the

Vaughan Stream from its tributaries is a critical objective ... and that piping of

streams to a point lower in the catchment could put the mid section of Vaughans-

stream and tributary streams at risk of unnaturally low flows 62,

We are persuaded by the evidence that maintenance of base flows is very important to
managing the Vaughans Stream’s natural fresh water resources on a sustainable basis.
We predict that it is very likely that the reductions of base flow in the stream’s upper
mid and mid-reaches, which we have found would result from the Landco SP, would
reduce wafcér quantity and would have a significant adverse effect on the stream’s
freshwater ecology. We further predict that the amended NSCC SP by virtue of its
probable reduced impact on base flows is likely to have a-Iesser effect in this subject

ared,

3.10  Proposed mitigation and enhancement — Revegetation and new wetlands

[443] Both structure plans propose revegetation of the margins of Vaughans Stream as
it runs across the Flats, They also propose the creation of wetlands in and around the
permanent (off-line) siormwater management ponds. The normal practice appears o be
contemplated — that the major sediment refention ‘devices’ will be built (before
carthworks) in the locations where the stormwater ponds will ultimately be. In respect
of the Landco structure plan, its freshwater ecologist Dr Keesing relied®® on those
‘wetlands’ . (as he described them) having ‘features’ which would provide inanga

spawning areas. Dr Donovan ‘stated®® «

wetland enhancements along Vaughans Stream
and ‘Awaruku Streams will increase the overall amount of aquatic habit as well as
providing water quality benefits”. He said he understood from Mr Cochrane’s Annex 4
that “... the detailed design of the ponds will include measures, such as low profile
weirs, to enable species that are poor climbers (eg inanga) to enter these wetlands”. Mr
Cdchrane actually wrote in his Annex 4 of broad crested weirs, with no reference to the
height of their profile, We have difficulties with those suggestions by Landco’s
witnesses. We have found on Mr Shaver’s and Dr Boothroyd’s evidence these éo-

called wetlands aré in fact “off-line” ponds, with an average depth of at least 0.3 metres

62 Dr S M Parkyn, evidence-in-chief pﬁra 2.13 [Environment Cowurt document 497,
8% DrV Keesing, evidence-in-chief para 13.2 [Environment Court document 371,

Dr W F Donovan, evidence-in-chief paragraphs 8.6 — 8.9 [Bnvironment Court document 38].
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and possibly considerably more. In any event they do not continuously (or even often)
discharge info Vaughans Stream. We infer that they may not be of any use unless
flowing at the particular times inénga come upstream from the sea. Further, the ponds
may be significantly warmer than the water in the stream. We accept that all those

points are matters of detail which might be fixed on final design. Of much more

" concern is our understanding of inanga breeding requirements from Dr Boothroyd’s

evidence that they prefer the mix of salt and freshwater at the Springs high tide line in an
estuarine wétland rather than in a déeper freshwater pond'. There was insufficient
evidence to satisfy us that it is likely that the Wetlanas or the re-aligned streams 1C and
1B (which would be possibly 200 metres upstream of where it éurrently joins the main
stem of Vaughans Stream) could be designed so as to make them part of a functioning
estuary.

[444] Landco’s terrestrial ecologist Dr Slaven wrote®®

that revegetation would be
undertaken in accordance with an integrated “Vegetation Enhancement and Restoration

Guide”. The guide is at Dr Slaven’s Annex 1 and its objectives®® include:

» Establish new indigenous wetland habitats within the lower reaches of both Vaughan’s
Stream and Awarukn Stream (ipcluding integration with stormwater treatment
ponds/wetlands to be installed as part of the urban development), with associated reciprocal
benefits for habitat diversity and water quality..

e .. Native wetlands would be created within the floodplain area of both streams, and
integrated with the stormwater management devices (ponds/wetlands) installed as part of the
;1rb_an development. T i
Mr Slaven later gave a more detailed description of the proposed wetland re-vegetation
planting in Figuies® in his second ‘Annexure One’. They show envisaged vegetation
enhancement ar;)u.nd the stormwater devices in graphic form. The footprint shown in
Figure 2/3 (Awaruku) generally matches what is shown on Landco Structure Plan Map:
Land Use Strategy but is different from Mr P R Cochrane’s Figure 3, The latter has a

85 DrD Slaven, evidence-in-chief para 2.18 [Environment Court document 39].

Dr D Slaven, evidence-in-chief Annex 1, pp 3 et ff [Environment Couri document 3597,
Dr D Slaven, evidence-in-chief Second Annex 1 Figures 2/3 and 3/3 [Environment Court
document 39].

667
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single “device” while the former both have two ponds/wetlands bisected bj the
proposed Beach Road extension. Dr Slaven’s Figure 3/3 (Vaughans Stream) also has a
different footprint from Mr Coc&me’s Figure 3 aﬁd although close to the Structure Plan
- Map the footprints' are different. It is difficult, if not impossible, to ascertain from
Figure 3/3 where bunds are proposed: we suspect a degree of artistic licence has been

exercised.

[445] For the NSCC Mr Shaver estimated®®® that Landco’s Wetland 2 and 3 bund
heights will be 2 m'and 1.5 m respectively. He said both structures are too deep to be
. correctly characterised as wetlands, which draws Mr Slaven’s graphic depictions into
quésﬁon. We do not know whether Mr Shaver’s bund height estimates are compatible
with the “broad crested weir” allowed for by Mr Cochrane and described by Dr
Donovan as suitable for fish passage because the issue was not discussed by the
witnesses. We recognise Mr Shaver’s tentative agreement in cross-examination that
through the detailed design process it may be possible to lower the héight of the Landco
structure plan’s stormwater management pond 3 by reducing the ‘“live” volume
requirement and excavating its bed to a greater depth than 0.5 metres, Whether those

measures are compatible with better inanga breeding habitat was not explained to us.

[446] The NSCC structure plan shows that the stormwater management ponds are
proposed to be vested as reserves. If the NSCC seeks that, we have no difficulty with
the concept. The important issues are first that they are appropriately designed (under
an approved wetland, landscape and revegetation concept), secondly that théy are
provided and thirdly that a secure mechanism is provided for ensuring they~ are

accessible for maintenance and properly maintained.

[447] Both Dr Keesing and Dr Donovan rely on maintenance and eﬁh_ancement of
existing riparian margins along Vaughans Stream and some tributaries. They also
assume public reserves will be created. We have some doubts about both matters. First
669
ce

on Dr Keesing’s eviden that the benefits of regeneration in catchment 1 may take a

long time to oceur, we infer those benefits include the cooling effect. We do not see

668

o Mr H E Shaver, second supplémentary statement [Environment Court document 5181

Transcript p. 1187,
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how Dr Keesing can claim a benefit in the main stem that he denies to the streams in
catchment 1. Secondly Landco and its witnesses appear. to assume that the NSCC can

be forced to accept reserves it does not want. We doubt if that is the case,

[448] We predict that it is likely that neither the fish nor the habitat values of the
Vaughans Stream catchment will be protecfed®”® by the Landco structure plan- and there
is a medium likelihood that the NSCC structure plan even as amended will not do so

either,

3.11 Erosion: sediment produétiou, transport and deposition

3.11.1 Introduction

[449] The relevant experts (Dr M Green, Mr Shax}er, Mr P Hartley, Dr R White, Mr G
Ridley, Mr M Williams and Dr M F Larcombe) were agreed, with the exception of Dr
White, that the ARC’s Technical Publication 90 (“TP90”) should be followed as an
appropriate sediment management guidé provided its requi_fements were supplemented
by chemical treatment using flocculents, decanting earth bunds and early construction of

long term stormwater ponds:

[450] A number of predictions need to be made about sedimentation rates in the

_structure plan area:

(1) How much sediment is produced from the structure plans’ catchments
under different rainfall and storm events at present?

(2) How n_méh would be produced under ‘a different more responsive
pastoral/riparian management regime?

(3) How much would be produced (ultimately) under a developed structure
plan?

(4) How much sediment might be produced during the earthworks phase —
(a) during small rainfall events (i.e. on average)?

. (b) during different ARI storms (e.g. five year ARI, 25 year ARI}?
(5) What happens to the sediment when it mests the sea?

% Design Principle 17.5.6(1).
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We read helpful evidence about different aspects of the sedimentation issue by experts
concentrating on specific issues within their expertise. We will infroduce and discuss
that evidence at the relevant points in what follows. Questions (4} and (5) will be

answered, as far as we can on the evidence, in the next section of this decision.

[451] First, we should comment here on the wide-ranging evidence about

sedimentation we read from Dr M F Larcombe and from Dr White. - Dr Larcombe gave

careful evidence which Mr Galbraith for Landco u:rge& us to accept. Some of it we do.

However, Mr Galbraith also urged that we should accept Dr Larcombe’s 30 plus ‘years

of experience (implicitly on sedinmient issues) over Dr White’s lack of experience in that

area. That submission arises because Dr White is not an engineer but a physicist. He
worked on (infer alz"a) nuclear physics principally at Auckland University and is now
retired. He acknowledged that he is not an expert on sedimentation issues. We do not
think the distinction between .the credibility and usef‘ulness_ of the two witnesses is as
clear-cut as Mr Galbraith suggested, for these reasons:
(1) while Dr Larcombe has been working on sedimentation issues®' since
1996, his qualifications are not as an engineer or physicist, His PhD is in
zoology and he describes himself as a ‘natural environment scientist’®"?;

(2) estimation of sediment genération and transport is largely a physical rather
than a biological or chemical issue, and in fact Dr White is a physicist; |

(3) Dr Larcombe appears to move out of his expertise when he discusses what
happens to the sediment when it reaches the sea (i.e. the receiving
environment). Indeed on those issues we have specific evidence from
acknowledged experts;

(4) in any event it is the essence of science that it depend as little as possible
on the personalities and experience of the scientists, and as much as
possible on the collection and interpretation of data; the transparency and
coherency of the reasoning applied to the data; and the caleulation of
standard deviations and then credibility limits (roughly ‘margins of error’)

to any predictions made.

Dr M F Larcombe, evidence-in-chief para 3.5 [Environment Court document 331.
Dr M F Larcombe, evidence-in-chief para 1.1 [Environment Court document 331,
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3.11.2 Production and transport of sediment
[452] The Long Bay SP area is 360 hectares, However the total catchment area

draining into Long Bay is®”:
Awaruku Stream _ 282 hectares
Vaughans Stream 351 hectares
Total o 633 hectares

However, a large area (208 hectares®™) of the Awaruku catchment is residential, so the

total ‘pastoral’®” area of the Long Bay catchment is (633 — 208) = 425 hectares®”,

[453] As we have stated, the sediment yields for pastoral and urban uses are different.

In. fact they are different both on average and during storms. The existing average

. annual sediment discharge from the Long Bay catchment is®';

Existing sediment discharge from catchment (tonnes):

425 hectare pastoral area at 0.67 fonnes per hectare = 285
208 hectare urban area at 0.30 tonnes per hectare = 62
- Total annual average from existing catchment = 347

[454] We can then work out how much the two structure plans would increase

sediment discharge volumes while earthworking was carried on®”:

(a) Annual average sediment discharge production with Landco SP average of
30 hectares of earthworks exposed through the earthworks season (tonnes):

Total annual average from existing = 347
+ Discharge from earthworks at 1.6 tonnes per hectare’ = 43
- Reduction679 for existing discharge from 30 hectares = 20
Total discharge with 30 hectares of earthworks = 375

Tncrease over e);isting =375 - 347=28 tonnes = 8.1%

673

- Dr M F Larcombe, evidence-in-chief para 5.9 [Environment Court document 331,

Dr M F Larcombe, evidence-in-chief para 5.9 [Environment Court document 33].

The bush areas are counted as ‘pastoral’ by Dr Larcombe,

We exclude, becanse the experts did, the relatively minor Grannie’s and Pohuiukawa Bays’
catchments.

Dr M F Larcombe, evidence-in-chief para 5,10 [Environment Court document 33].

Dr M F Larcombe, evidence-in-chief para 5.11 [Environment Court document 33].

Dr M F Larcombe, evidence-in-chief paragrapbs 3.2 and 3.3 [Environment Court document 331.

676

617
678
679




234

(b) Annual average sediment dischafge with NSCC SP average of 14.6
hectares of earthworks exposed throughout the earthworks season (fonnes):

Discharge from earthworks at 1.6 tonnes per hectares =  23.4
Reduction for existing discharge from 14.6 hectares = 9.8
Total discharge with 14.6 hectares of earthworks = 361

Increase over existine = 13,6 tonnes = 3.9%

[455] The longer term consequences of ubanisation for reducing sediment yield were
not discussed in any detail at the hearing. It is interesting to examine the figures given
by Dr Larcombe. He states®® that the bulk earthworks proposed by the Landco str'uctureA
plan would be carried out over an area of 180 hectares®™ and the NSCC structure plan
figure is 102 hectares. We take the Landco structure plan as potentially having.-a
greater impacf. If we assume that when all development is coﬁlplete that the ‘urban’

sediment yield applies (i.e. 0.3 tonnes per hectare) then the total yield for the Long Bay

catchment is predieted to be:
Existing residential Awaruku catchment 208 ha x 0.30 = 62
New urban 180x 0.30 = 54

Balance pastoral land = 633 — (208 + 180) = 145 x 0.67 = 97
' Total 213 tonnes

That compares with the existing sediment discharge of 347 tonnes (showing there is to
be a 40% reduction in sediment discharge on an amiwal average basis).  Similar
calculations could be done for storm events. We conclude that, provided the higher risk
is managed effectively during the earthworking period, the ultimate outcome of the
structure plans (especially the Landco structure plan) is likely to be strongly positive in

terms of reducing sediment yield.

Dr M F Larcombe, evidence-in-chief para 3.2 {Environment Court document 33},
The equivalent figure for the NSCC is 56 hectaress.
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[456] Dr Larcombe produced a table®™ showing his caleulations of the base sediment

discharges:
Table5.2  Estimates of sediment discharge fo the receiving environment from the Long
Bay catchment ...
Rain event Sediment from 425 | Sediment from 208 | Sediment from
hectare pasture area®’ hectare residential area®* | total
. caichment™
Ko/ha Tonnes Kg/ha Tonnes Tonnes
Annual average | 670 285 - 300 62 347
1 year ARI®*® 250 . 106 110 22 128
5 year ARI ' )
intense [storm] 970 414 426 88 502
25 year ARI
intense [storm] 2340 996 1030 214 1210

As we stated earlier, that table suggests that urban uses of the structure plan area other
things being equal (which of course they are not) would minimise sediment production,

On the other hand. the experts on erosion and sediment control agreed®’:

... that a greater area of earthworks over the same period increases risk and the greater the length

-of time for the earthworks to be undertaken the greater the risk.

We think they are talking about probability rather than risk at this point. We predict
that there is definitely. a larger short-term probability of sediment being transported out

into the marine reserve while earthworks are open,

682
683
684
685

Dr M ¥ Larcombe, evidence-in-chief para 3.2 {Environment Court document 33}

425 hectares = the total pastoral area in the Long Bay caichment.

208 hectares = the residential portion of the Awaruku catchment

633 hectares = total Long Bay catchment, . .

686 ‘ART’ means “Annual Return Interval”. An ARI of one year is the eveni which has a 1%
probability of occurring in one vear. For readers familiar with annual excesdance probabilities the
relationship is: AEP =1 —exp (*/ARI).

Experts’ joint statement (18 December 2006) “Erosion and Sediment Control” [Environment Court
document 6/41,

687
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3.11.3 Sedimentation control during the earthworking phase
[4571 Of course there may be little benefit in reducing sediment by converting the land |
to urban use if it is very likely there is going to be a catastrophic increase in sediment in
the meantime. That is a potential problem because, as we have stated, under the Landco
SP Jarge volume earthworks would be catried out over an area of 180 hectares™®, The
corresponding NSCC SP area of carthworks is 102 hectares®®®, The probability,
intenéity, frequency and consequential effects of such dfscharges we will now atterapt to

predict.

[458] The primary device for the treatment of stormwater from the earthworks is the
sediment retention pond®®. Tt relies on gravity to reduce the solids’ suspended in
stormwater by assisting them to settle on the bottom of the pond before the top layer of
the pond is discharged. Dr Larcombe described the essential elements of retention pond

design as being®’:

{a) A larger volume is beneficial because the retention time is increased, thereby providing
more time for settfement. '

(b) A permanent water (dead) storage of 30% of the pond volume and temporary (live)
storage of 70% which fills and empties as a result of storm inflows, is the optimum design
for sediment removal for the range of storms that oceur in the Auckland area,

() A floating decant discharge system that discharges water from the surface of the pond
(where the suspended solids concentration is lowest) operates over the live storage raﬁge.

(@) A dischergerate cﬁ‘ 3 litres per second per hectare of catchment draining to the pond. This

* discharge rate maximises the refention time and sediment removal for the range of storms
that ocour in the Auckland area, 7

(e) . A forebay pond provides for removal of bed load and easily settled solids and rec‘luces the
volume of sediment deposited in the pond,

(f) A wide ‘level spreader’ is used at the inlet of the pond to reduce the energy of the inflow
and thereby minimise turbulence in the pond which is particularly important during high
stormwater flow periods. .

(g) The sediment retention pond also provides an important flow attenuation function for
most storms, although when the live storage volume is full and the pond is overflowing

the primary spillway there is very little flow attenuation.

£33
639
650
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Dr M F Larcombe, evidence-in-chief Table 5.2 [Environment Court document 33]. _
Dr M F Larcombe, evidence-in-chief paragraphs 3.2 and 3.3 [Environment Court document 33].
Dr M F Larcombe, evidence-in-chief para 4.2 [Environment Court document 337,

Dr M F Larcombe, evidence-in-chief para 4.5 [Environment Court document 33].
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[459] We understand that most earthworks consents issued by the ARC®? now require

- chemical treatment of earthworks stormwater — by flocculants t0 bind particles together.

The chemical that is most often used in the Auckland area to improve the removal of -

suspended sediment from earthworks stormwater is the coagulant polyaluminium

chloride or PAC. PAC works by neutralising the electric charges on small soil particles

and promoting the formation of aggregates of higher density which settle at a much
greater rate than the individual charged particles.

[460] Dr Larcombe then presented®? a summary of his ‘estimated sediment discharges
and sediment removal efficiencies for sediment retention ponds of different sizes, both

with and wifhout chemical freatment’, He concluded®*:

The data presented in Table 4.1 [see below] is important becaﬁse it shows that substantial
treatment performance gains can be made both by increasing the size of the retention pond, and
by 'ixl_clﬁ'cling chemical treatment, ‘The improvement in {reatment iaeﬁormance achieved by
moving from a 2% pond without chemical treatment, to a 3% pond wi&h chemical treatment, is a
reduction in sediment” discharge’ from 9.2 tonnes per hectare to 1.0 ionne per hectare, per

earfhworks season,

Table 4.1 ' Estimated average earthworks season sediment removal performance for
earthworks stormwater sediment retention ponds, with and without chemical

treatment (Auckland North Shove clay soils),

Performance measure ‘Treatment ‘ Retention pond size™’
15% [2.0% {3.0%

Sediment  discharged  to | Without chemical treatment 120 192 |58

receiving environment (fonnes :

per hectare) With chemical treatment 2.8 2.1 1.0

Sediment removal efficiency Without chemical treatment - 60 69 81

- : d o‘ - L

in pond (%) . | With chemical treatment 20 93 97

692 Dr Larcombe referred to the ARC Technical Publication 227 ‘The use of flocculants and

coagulanis to aid the settlement of suspended sediment in earthworks runoff: Trials, methodology
and design’ (ARC 2004a {Draft)), and the Technical Publication ‘TP20 Flocculation Guidelines’
(ARC 2003 (Draft}).

Dr M F Larcombe, evidence-in-chief para 4.8 [Environment Court document 33].

Dr M F Larcombe, evidence-in-chief para 4.9 [Environment Court document 33].

1.5% = 150 m® (pond vohmme per hectare of catchment).
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While we were generally impressed with Dr Larcombe’s evidence and the directness
and honesty of his answers tﬁxoughout most of his cross-examination, we were slightly
troubled by his choice of words in paragraph 4.9 and in Table 4.1 and his subsequent
explanation of them. He wrote that Table 4.1 contains ‘data’ but it is headed
‘estimated’ sediment removal performance. Cross-examined®® by Ms Campbell he
said his estimates were ‘based on data’. That and his féilure to give confidence limits

for his ﬁgﬁres entail that we do not rely on his figures and evidence completely.

[461] Mr H E Shaver, a very. experienced engineer specialising in stormwater
management, (called by the ARC) predicted®’ the performance of a flocculated 3%
pond as being 80%. Mr Galbraith was somewhat critical of that figure because it was
not extracted under proper cross-examination but in a fidendly question by Mr
McNamara for the NSCC. However, we accept Mr Shaver’s very extensive knowledge
of this subject and gave his answer some weight. We give our conclusions on sediment
issues at the end of the next section (on effects on the matine environment during major
earthworking).

3.11.4 Summary on sediment production and transport issues

After completion of urban development

[462] We predict that, provided that a full treatment train for stormwater is in place, it
is likely that sednnent deposition will reduce drastically,. = We are much less certain

about what will happen in two situations:

(8) bétween any major earth'wloﬂdng phase and the installation of the complete
treatment train there may be a gap of some years. Unless thers are strict
conditions on land management during that period and on buildingl
practice, there may be adverse sedimentation effects in that intermediate

period;

Transcript p. 1068 line 10,
Mr H E Shaver, supplementary transcript (10 October 2007) at p. 59 [Buvironment Court
document 51A).
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(b) in the upper Vaughans catchment in the LB1A and LB1B Zones. There
' will need to be very strict controls on the shape and size of individual lots,
building, and installing service infrastructure (roads, water supply,
stormwater, sewerage systems etc) if serious adverse effects are to be

avoided.

3.12  Effects on the marine environment

3.12.1 Introduction

[463] The marine ecologists stated jointly they could not agree on what would

constitute a worst case scenario; nor the various interpretations of the NIW A%

hydrodynamic model they used. What they could agres on was®”:

¢ that we cannot predict the consequences of sediment deposition/suspended sediment because
we do not have a quantitative analysis of the processes involved at this stage;

¢ that dissolved stormwater contaminants are unlikely to get to levels in open coast marine
environment that cause adverse effects because of mo.dcréatz.a high energy environment and
level of treatment proposed;

¢ that there is potential for higher accumulation of contaminants in estuaries,

The last point is of some concern to us given the importance of the Vaughans Stream
estuary for inanga breeding. However, we were not given specific evidence on the

potential effect of accumulation of contaminants on inanga,

3.12.2 The probability of sediment discharges to the sea during earthworks

[464] To answer some of these guestions about the potential for increased sediment
production from exposed earthworks and transport and deposition during storms Dr
Larcombe calculated the increase in sediment discharges, Easing his figures on assumed

average areas of earthworks exposed at any one time. In the table below’™ he compares

National Institute of Water and Atmospheric Research,
Marine ecologists’ joint statement para 6 [Environment Court document 6/].
Dr M F Larcombe, evidence-in-chief Table 5.4 [Environment Court document 33].
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the sediment discharges if various storms occur with the base sediment discharges

caleulated earlier:

Table 5.4  Increase in total Long Bay catchment sediment discharge with 14.6 hectares of

earthworks under NSCC 8P and 390 ha of earthworks under Landce SP.

Rain event Sediment | Total sediment discharged | Increase in  sediment
from . discharged
existing
| landuse
With 14.6 ha } With 30 ha | With 14.6 ha | With 30 ha
earthworks earthworks | earthworks earthworks
Tonnes Tonnes Tonnes % %
Anmual average | 347 361 375 4.0 8.0
1 year ARI 129 129 129 0 0
5 year ARI
intense 502 516 332 2.8 6.0
25 year ARTY 514 1273 1339 52 10.7
miense

To predict the possible sediment production Dr Larcombe™’ selected from his Table 5.4

... the intense 5 year ARI sediment mass discharges to calculate my estimated sediment
deposition depths in the coasial environment, because the intense 5 year ARI storm would ocour
on averagé once in 3.5 earthworks seasons, which corrésponded reasonably with the expected

duration of the propdsed earthworks.
He added™®: .

As the deposition depth estimates are proportional to the sediment mass input (for similar
stormwater inflow flow rates) it is a simple matter to calculate sediment deposition depths for

any other sediment mass inpuis,

[465] W'e‘accept Dr Larcémbe’s prediction there is an event with a probability of
nearly 1.0 (or 100%) which will discharge an extra 30 tonnes (approximately) of
sediment in Long Bay fof the Landco structure plan compared with existing land use.
That predicted eventis a 5 year ARI rain event with 30 ha of exposed earthworks during

" DrM F Larcombe, rebuttal evidence para 4.20 [Environment Court document 33A).
™ DrMF Larcombe, evidence-in-chief para 4:20 [Environment Court doctiment 33A1].
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. the 8.5 earthworks seasons it is assumed it would take to coﬁlplete the work. We also
accept Dr Bell’s evidence that it is not correct to say that such an event would occur
once every 8.5 earthworks seasoné, as more than one such storm or greater could occur
in that time window. He stated that there was an 18% chance that an event of that size (5
year ART) or bigger may occur in any one year and further that does not preclude more

than one of these events occurring in any-one year.”® Dr Bell also wrote”*:

.. there would still be a 17% chasnce that a less-frequent 25-year ART event will occur or be
exceeded over a development period of 8 ‘earthworks seasons’ — a not altogether small
probability... (Emphasis added)

Dr Larcombe in his rebuttal evidence’ said the correct figure is a 19% probability.
On Dr Larcombe’s figures that would, for the Landco SP, increase the sediment
. discharge by 129 tonnes™®, We are mindful at this point of Mr Schueler’s evidence that
as two-thirds of scdlment from urban development typzcally comes from channel
erosion, 1t is likely that total sediment dischaige is underestimated in these figures
relating qnly to earthworks. We also take into account the caution expressed by both Dr
Larcombe"” and Mr Shaver™®® that uncertainties attach to the management, maintenance
and monitoﬁng of sife aﬁd stormwater treatment systems, Failures can occur due to

design, construction and operational problems, and unexpected events.

' 3.12.3 The effects of sediment
[466] As for the effects of any sediment on marine ecosystems, Dr Thrush stated that
terrestrial sediment is a highly significant contaminant in the coastal marine
envuonment and that it can have direct effects due fo deposmon on the seabed or

elevated suspended sediment concentrations.

[467] Dr Larcombe wro_te709 that:

03
04
705

Dr R G Bell, evidence ~in-chief, para 2.3 [Environment Court document 541,

Dr R G Bell, evidence-in-chief para 2.5 [Environment Court document 541.

Dr M E Larcombe, rebuttal evidence para 5.6 [Environment Court document 33A].

™ Dr M F Larcombe, evidence-in-chief Table 5.4 which gives figures of 1339 — 1210 tonnes
[Environment Court document 33].

Transcript page 1110,

™ Transcript, 10 October 2007, pp 56 & 57.

™ DrM F Larcombe, evidence-in-chief para 6,1 [Environmerit Court document 331,

07
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... high concentration of suspended solids in earthworks stormwater discharges can cause a number
of problems in freshwater and marine receiving environments as a result of adverse effects on
colour and clarity of the water; the reduction of light intensity which can lmit plant productivity
and the vision of fishes and other aquatic animals; the clogging of gills in both veriebrates and

invertebrates and interference with the feeding of filter feeding organisms.
[468] Dr de Luca-Abboit wrote”'? that:

... current scientific understanding is that sediment deposition less than 3mm is unlikely to have
long-ferm adverse effects on the marine ecology in these soft sediment habitats, but there is less
data relating to the effects on rocky reef habitats,

[469] We read and heard the following scientific evidence on potential adverse effects

resulting from increased sediment deposition, Dr M Green gave modelling evid,encem

that “under unexceptional” circumstances sediment discharged.ﬁom the streams will --

cross sensitive reef habitats at the northern (Piripiri) and southern (Toroa Point) ends of

the Long Baj embayment; some will be deposited on the seabed and reefs; suspended

sediment concentrations will increase; sediment depths/concentrations camnot be .

quantified, but there is a linéar relationship such that, for example, if the load is doubled

then so is the depth of deposition and concentration,

[470] Dr Kelly identified”’? two reef species thought to be vulnerable to -increased
sediment.  Dr Thrush did not describe the state of the soft sediment community, but
listed 20 species found in a 1997 survey and stated that the sofi-sediment habitats ére
important at Long Bay. He wrote that deposits greater than 2-3 cm can be
“catastrophic”. He said experiments in sub-tidal and inter-tidal habitats with thin-
smears (3-7 mm in depth) of sediment have revealed negative (adverse) impacts. Also,
filter feeding and benthic species are sensitive to suspended sediment levels; especially
enduring elevated levels. It is reasonable to assume a history of sedﬁnent impacts at
Long Bay. In Dr Thrush’s opinion it is possible that sediment levels in soft sediment
habitats could be approaching a “tipping point”; or it is possible only tolerant species

Dr $ de Luca-Abbotit, evidénce—in-chief para 3.8 [Environment Court document 36].
Dr M Green, evidence-in-chief p, 8 et ff [Environment Court document 531,
Dr S Keily, evidence-in-chief para 6.9 [Environment Court document 527,

0
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remain ~ it is not possible to ascertain where Long Bay sits on this continwum’®. Dr

Thrush made no inferénce about temporal dynamics of the system”'*,

[471] Lrespective éf the level of scientific knowledge deposition in the order of 6.6
mm could occur at any time if there is a 25 yéar ARI storm while the land is under the
current pastoral regime. Despite that, monitoring indicates the Long Bay sub-tidal reefs’

are in “good ecological condition with relatively stable communities®”",

That suggests
to us that 6.6 mm depositions (if they have occuired) are not having a significant

adverse effect.

[472] We note that none of the scientists identified potential marine sedimentation
risks as being of high probability. However Dr Bell advised that there are numerous
factors which can affect deposition in different areas during moderate to severe
rainstorms and that not all of these processes are fully' understood. Given the
complexity he stated it is difficult to ascertain risk of sedimentation in the absence of
probabilistic-i_'_isk assessment, He described Dr: Lér'ccsﬁlbe’s estimates  as
simplified/limited and of questionable value, including absence of consideration of re-

suspension poten_‘ciaf15

. As a consequence Dr Bell considered that some degres of
precaution should be exercised when basing decisions on Dr Larcombe’s estimates of
sediment deposition in the coastal marine area. Dr Thrush opined that in the absence of
a detailed or robust asscssment of ecological risks a precautionary approach is

necessary.

[473] Dr Larcoml:;e explained that in recognition of the high izﬁrinsic value of the Long
Bay Marine Reserve and potential sensitivity of aquatic seabed habitats within the
Marine Reserve to increased sediment discharges, Landco’s proposed sediment control
measures included improvemeﬂts in excess of:the current ARC requirements and the
NSCC structure plan rules and Long Bay practice notes. He confirmed that the greatest
risk was if a very large rainstorm occurred when a large area of earthworks was exposed

and that such a risk could be kept to an acceptable level by limiting the area of exposed

Dr § Thrush, evidence in chief p. 6 ef ff [Environment Court document 47].
Transcript 10 October 2007, p.8,

Dr S Kelly, evidence-in-chief para 8.1 [Environment Coutt document 527,
DrR G Bell, evidence-in-chief p. 5 et # [Environment Court document 54].
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earthworks. In closing submissions Landod7i7 amended its position to seek a 30 ha
weekly average earthworks control with a 40 ha maximum. Applying these figures to
the provisions of Rule 9A.7.2.6 in the Landco SP comparative text (yellow booklet p.60)
we understand that to be.30 ha per week when averaged over the earthworks season
{October to April inclusive) for the whole LBSPA and that the 40 ha maximum applies

only to the Vaughans catchment,

[474] Dr Larcombe’s evidence as to the importance of limiting the area of earthworks
exposed at any one time was reinforced by Messrs Shaver, Hartley and Ridley with the

718

latter”™® stating that:

...sediment yields are predominantly a function of earthworks area ...

Mt Shaver clarified his position further’* by stating that a 30 ha maximum limit on the
area of earthworks exposed at any one time should apply to the entire LBSPA and not
just to ‘each catchment and that it should apply to all sites regardless of size, for example
not just to sites greater than 1 ha. The NSCC SP seeks to assess the cumulative effects
of large scale earthworking (more than 1 ha) and to ensure that the cumulative exposed
surface within the LBSPA does not exceed 10 ha at any one time.

[475] In sﬁfmnary our-predictions about sediment production, transport and deposition

during large-scale earthworking in relation to the Landco structure plan are:

(@) it is likely or very likely that increased sedimentation will occur within the
streams and their tributaries§ '

(b) there is a meditm likelihood (33% to 67%) of an increase in elevated
suspended. sediment concentrations and deposition of sediment on the
seabed; |

(c) tﬁere is a lower medium likelihood (33% to 50%) that sediment wili

deposit on reefs in the Marine Reserve;

Landco closing subsmissions para 5.36.
Mr G Ridley evidence—in-chief para 8. 7[Environment Court document 321
Mr E Shaver, supplementary statement, paras 2.14 and 2,16 [Environment Court document 51A).
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(d) the risk of increased sedimentation is likely to be greater than the current
risk from the pastoral regime. A '

[476] We are not satisfied that Landco’s structure plan strategy for control of sediment

© production and transport, even if the proposed.controls, standards and practices are
implemented, will avoid adverse effects in the Long Bay Marine Reserve. We consider
that in general the NSCC SP strategy is more satisfactory but that it should be amended.
to ensure that the improved sediment control measures proposed by Dr Larcombe are
included and that the provisions relating to the area of earthworks exposed at any one
time be for a maxnnum of 30 ha within the whole of the LBSPA regardless of the area

exposed.

3.13  Effects on heritage and whanaungatanga and other values
[477] Landco proposes to mitigate loss of any archacological and heritage sites as a

result of development through:

o preserva_ﬁbn of a representative sample of the sites in its northeast facing
reservé across Awaruku Ridge; »

o retention and publication (through the ‘community facility”) or the reports on
the detailed investigatioﬁs whicﬁ will be required to occur at the time that the
sites are destroyed, damaged or modified’™;

e reinterment where possible of cultural sites affected by development within
proposed reserve areas’>';

e development of a 3D model of all sites in headland which show what the
sites would have been like at time they were in use’>; and

e making info;‘matiorr about the cuiture, history and heritage of the site
publicly available through the establishment of a community facility within

Zone 772,

720
C721
722
23

Dr C Phillips, evidence-in-chief para 12.8 {Environment Court document 421,

Mr G Olliver, rebuttal evidence para 2.4(c)(ii) [Environment Court document 22],
Mr G Olliver, rebuital evidence para 2.4{c)(i) [Environment Court document 22],
Mr G Olliver, rebuital evidence para 2.4 [Environment Court document 22].
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[478] We find that development under either structure plan would not affect the World
War II fortifications. The Landeco Structure Plan would almost certainly destroy much
of the 19th Century ditch and wall ‘fence’ but would leave a small ‘representative’
sample. Under the amended NSCC structure plan proposal (given by Mr Mead at the
end of the hearing) much of the 19th Century fencing would be protected. |

[479] Subject to the small amount of physical mitigation, it is almost certain that the
heritage sites on the Awaruku Ridge and Vanghans Slopes (South) will effectively be
destroyed, thus we find that the City Plan’s Chapter 7 and 11 objectives to protect
traditional sites will not be implemented by the Landco structure plan and are unlikely to
be implemented by the NSCC structure plan in its July 2007 version. Mr Nuge_:nt’é
amended HPA overlay724 is likely to be more successful in implementing the objectives.
It better -achieves the heritage professionals’ agreement in relation to the eaétem end of
the Awaruku Ridge that™ it:

... requires careful management, Much of the archaeological evidence is present on the ground
surface while the rest is at most 700 mm deep, The long-term preservatfon of archaeological
sites and landscapes such as that at Long Bay is best achieved by managing them under grass or
pasture mﬁintained within a controlled grazing regime based on appropriate stock classes and
rates. This requires a long-term commitment to active mapagement in accordance with an

agreed management plan,
[And]

It is highty desirable that archacological sites set aside for preservation ﬁave an adequate buffer
zone around their perimeter. Buffer zones, managed in the same manner as the sites they
surround, minimise the risk of inadvertent damage or penetraﬁon by the roots of adjacent trees.
Buffers also allow for uncertainties in defiriing the perimeter of subsurface sites. A 30 m buffer

would be an appropriate minimum,

¢ MrT D Nugent, Exhibit 82.1 [Environment Court document 82],
Agreed statement: Marine, para 6 [Environment Court document 6).
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3.14  Effects on the coastal environment and landscape
3.14.1 Introduction | _

[480] Becanse parts of the LBSP area north of Vaughans Stream are within the
Hauraki Guit/Long Bay outstanding natiral landscape (“ONL”), and because the whole
of the LBSPA is within the coastal environment, we have to consider whether the urban
dcvelopn:}ent proposed by the two structure plans has adverse offects under section 6(a)
2726

and (b) of the RMA.  Whether those adverse effects are ‘inappropriate is a

judgement that will need to be made in the next part.

[481] The wider landscape context is, as desctibed in Part 1.0 (the facts) c;f this
decision, that the LBSPA is a triangle surrounded by the cityscape of North Shore City
fo the south, the rural lifésfyle landscape to the northwest, and the outstanding natural
Ianiiscépe of the Hauraki Gulf/Long Bay to the east. Further, while most of the LBSPA

is part of the rural lifestyle landscape, some of the coastal side north of Vaughans

Strearn, is part of the outstanding natural landscape, Wé consider that has two
- implications: first that part of the outstanding naturél Ié.ndscape area within the LBSP
area méy be inappropriéteiy dévelopéd and provided for in the way that section 6(b) of
the Act directs if it is developed for residences; - sécondly when considering
development in the remainder of the LBSPA it needs fo be borne in mind that it is part
of the coastal environment which is adjacent to a coastal environment with the extra

status of outstanding natural landscape.

[482] In order to mitigate potential adverse effects from residences and their activities
both buffers and screening were proposed- in the two structure plans and by various
witnesses. We need to comment on the evidence and submissions about the need for

such mitigatory measures and, if imposed, their likely efficacy.

Buffers
[483] As a method to resolve some of the problems Ms Lucas percéived with having
development close to (or in the outstanding natural landscape) or in the coastal

environment she wrote™:

6 Section 6(z) and (b) of the RMA.
Ms D ¥ Lucas, evidence-in-chief para 190 [Environraent Court document 68].
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{While] reserve buffers are identified as a.techr-ique to “help protect the Regional Park” .., they
are an underutilized method, The Park is significantly encroached upon, in particular in
Awaruku valley, Awaruku Ridge, Homestead Spur and Grannies Ridge.

Her suggestion of buffers to avoid, remedy or mitigate effects was supported by Mr
. Nugent for the ARC and by Mr Scott™® for the Long Bay Society. ~Mr Olsen, for the
ARC, also identified areas adjacent to the Regional Patk where he considered that the
effects of development should be buffered™’, Despite the fact that several Landco
witnesses relied on buffers to mitigate effects (as we shall see), Mr Bradbourne, also for
Landco, mounted a sustained attack’® on the reasoning behind, and legality of, the
proposed buffers. Since he largely raises legal issues, we will discuss them in Part 4.0
of this decision. The alleged practical justification for them we will discuss on a

situational basis.

Screening :
[484] As for screening, a good deal of Mr Rough’s suppdrt for the Landco structure

plan relied on vegetation as filtering or screening of urban development from views
from -the Regional Park and elsewhere. We find on the evidence that there are
prolﬂems with that approach:

(1) Mr Rough acknowledged in cross-examination”™! that owners of properﬁés
with views would not want to have any legally enforceable covenants to
grow and maintain vegetation which interfered with their views;

(2) Mr Brown, Mr Mead, Mr Olsen™ and Ms Lucas were doubtful that
filtering or screening vegetation would last. Mr Olsen referred’ to cases
where neighbours of regional parks have illegally removed or modified

vegetation in the parks to maintain their views. Ms Lucas referred””* to

728
729
730

Mr R B Scott, evidence-in-chief paragraphs 12 and 13 [Environment Court document 83].

Mr N W Olsen, evidence-in-chief para 8.3 and Annex 6 [Environment Court document 57].

Mr A A Bradbourne, evidence-in-chief paras 4.63 to 4.75; and rebutial evidence paras 5.1 to 5.15
[Environment Court document 801,

Transeript p. 858 (line 5).

MrN W Olsen, evidence-in-chief para 7.5 {Environment Court document 57].

Mr N W Olsen, evidence-in-chief para 7.5 [Environment Court document 57).

Ms D T Lucas, evidence-in-chief Appendix 6, paragraphs 6 to 8 [Environment Court document 68].
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the problems the NSCC has had with landowners removing vegetation
illegally;
(3) The Landco strﬁctuxe plan relies on screening in landscape yards which
-~ will not fit within the proposed lot sizes™’ or which are not shown on the .
Landco plans™®
4 Mr Egerton conceded that the entire Concept Plan modelled by Mr Coggan
- is “indicative only”™’ with screening incorporated in the model which is

not required under the Landco Structure Plan™®,

[485] Those factors are reinforced by the Environment Court’s observation of using
shrubs and trees for screening, While trees can take long time to grow — especially if
native species like pohutukawa are used (as is proposed in the LBSPA) — they can be
pruned, or killed, accidentally or on purpose, very quickly. That is a real issue when
one considers the likelihood that any houses built under the structure plan will be there
for many generations, The Environment Court has expressed concern in the past about
owners not wanting to retain screening: Thorn v Queenstown Lakes Disﬁ*ic;‘ Council™.
The. common law has an old expression which says, in effect, that the Court should
assume that eferything will be done which is said will be done. We do not consider
that saw. can be’ applied with any confidence in respect of maintaining vegetation as
scr'eeﬁjng. - While we have little doubt that the initial planting shown on'any structure
plan will be carried out, we find, based on the evidence of Mr Brown’*, Mr Olsen, and
Ms Lucas™! and the Court’s experience (including of enforcement proceedings) that it is

likely over the longer term that there will be major cummulative de gradation of screening.

[.486] In this coastal environment one of the prime motivations for people to buy
sections and later residences will be the presence of views and the potential to maintain
or develop views of the Hauraki Gulf. We predict that screening by vegetation is likely

to be an unsuccessful technique for completely maintaining the amenities of users of the

Transcript p. 873,
Transcript p. 875,
- ™7 Transcriptp. 611,
™% Transcriptp.816 and 790-792
7% Decision C10/2005 at [150] and [220] {and in the subsequent W88/2006).
Mo MrS K Brown, evidence-in-chief para 8,17 [Environment Court document 5].
M1 Ms DT Lucas, evidence-in-chief appendix 6 [Environment Court document 68],

735
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Regional Park and Marine Reserve during the lifetime of the houses built under the
structure plan, In effect, despite the presence of covenants or other instruments fo
maintain screening or ‘filtering’, many residences are likely to be visible in part or fully,

to users of the public spaces adjacent to the LBSPA.

3.14.2 Effects on the outstanding natural landscape
[487] For Landco Mr Rough predicted that its structure plan would have the following

effects™;

... some outstanding and significant features ... will be protected from inappropriate

subdivision, use and development and will in fact become core components on which ecological

and visual amenity values within the SPA will be preserved, protected and enhanced
He continued™:

... development on Landco’s land, in accordance with Landco’s SP, Hlustrative Concept and
other associated plans will result in an urban envirenment of high visual amenity value, The
simulations convey that the proposed trees and shrubs will either generally conceal built
development within the SPA or they will effectively integrate it into the surrounding
environment. An overriding impression that can be gained from the simulations is that, when
) viewed from outside the SPA, there \#ill appear to be a prevalence of vegetation over built

development,

[488] Mr Brown’s opinion of Landeo’s proposed LB2A and 2B Zone along the
Grannie’s and Piripiri Point Ridg:,res"‘_I4 was rather different. He wrote that the Landco
structure plan “shows total disregard for the interface with Long Bay Regional Park”
which would be™ “most profoundly affected by the extent and intensity of development

¥

promulgated ...”. He contrasted that with the large lot Long Bay 1B development

proposed under the NSCC structure plan. He described that as 6

742
743
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Mr P Rough, evidence-in-chief para 10(a) [Environment Court document 28].
Mr P Rough, evidence-in-chief para 10{e) [Environment Court document 28].
Mr S K Brown, evidence-in-chief para 8.19 [Environment Court document 51.
Mr S ¥ Brown, evidence-in-chief para 8.20 {Environment Court document 5].
Mr 8 K Brown, evidence-in-chief para 8§.21 [Environment Court document 5].
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. still accommodating housing and residential activities ... [while] actively promotfing}
regeneration across both individuat propertics and the wider ridgeiine. ... [Nn the longer term,
a héavily treed, or at least vegetated, environment would urifold and affor& a backdrop to
[Homestead Spur’*"] and Grannies Bay in particular.

[489] Ms Lucas, who was called for the Sbciety, predicted that both structure plans

would have adverse effects on the landscape’™®

¢  The outstanding natural landscape values of the Long Bay coastal landscape through to
Piripiri Point would be significantly affected by either SP. The landscape and natural
character values of the Park would be substantially reduced™;

»  The LandCo SP would have very significant adverse effects on the natural landscape values
and natural characier enjoyed in Grannies and Pohutukawa catchments, and the main Long
Bay coastliine™ ... The Long Bay Regional Park experience would be very significantly
affected through Ioss of naiuralness and remoteness, loss of aesthetic coherence. Long Bay

would be degraded as a place of escape.

We find that Ms Lucas has overstated the remoteness value of Long Bay Regional Park,
although not by as much as we initially fhought in the light of the lay evidence of Long
Bay Society members such as Ms D K Gatward who referred to its seclusion and
peace”™', Mr P J Matthews who referred to' > the ‘sense of escape ‘and Ms F D
McLaughlm who wrote that753

This experience of spiritual, mental and emotional recharge, of being refreshed by nature, is one
of the most common threads in people s comments on Long Bay, The escape Long Bay

prowdes is critical to socxal wellbemg

[490] We find that Ms Lucas’ evidence is more realistic than that of Mr Rough when
she assesses the likely effects of the Landco structure plan on the Regional Park.  Our
two principal reasons for preferfing her evidence are first her scepticism about the

effectiveness of the screening on which Mr Rough relies; and secondly our concern that

His name for this spur was “Vaughans Stream Escarpment”,

Ms D J Lucas, evidence-in-chief para 197 [Environment Court document 681,

Ms D J Lucas, evidence-in-chief para 198 {Environment Court document 68].

Ms D J Lucas, evidence-in-chief para 197 [Environment Court document 681.

Ms D X Gatward, evidence-in-chief para 3.1 [Environment Court document 597,
Mr P ] Matthews, evidence-in-chief para 4.2 {Environment Court document 60].
Ms ¥ D McLaughlin, evidence-in-chief para 5.8 [Environment Court document 651,

747




252

Mr Rough, while recognising the value of the outstanding natural features, has
understated the value of the landscape in which they are set because he has not treated
Homestead Spur, Grannie’s Ridge and Piripiri Point Ridge as part of the outstanding
natural landscape we have found them to be the edge of.

[4011 We will consider the possible effects of the NSCC structure plan below. We
turn to the specific features on the edge of the outstanding natural landscape of Hauraki

Gulf/Long Bay.

The Homestead Spur

[492] The NSCC structure plan proposes large lot development in this area.  The
Landco structure plan generally proposes (conventional) more dense residential
development mitigated somewhat by street planting along parts of the Park boundary
and a reserve at the foot of the spur in the sonth-eastern comer near Vaughans Stream
(at least on some plans). However, on a closer analysis the Landco SP and evidence
are quite confusing about the treatment of tﬁe intérface between the Landco land (as it
currently is) and the Regioﬁal Park between Vaughans Stréam and where this spur joins
the Grannie’s Ridge. Mr Rough relied on photo-simulations which relied on one
concept plan, but earthworks and other concept plans showed quite different zonings up

to the boundary.

[493] Mr Olsen considered’* that development of this arca “would be prominent and |
could be extremely intrusive on the Park”. Mr Coombs, also for the ARC, had a similar
concern with the NSCC structure plan, He wrote™>;

One concemn I have relating to the Long Bay IB Zone and NSCC's Farthworks Plan is the
proposal to use the gully immediately adjacent to the Regional Park boundary for the deposition
of large amounts of earthworks fill. The need to dispose of this fill is generated by the cutiing
required to establish a road linking the propdsed village centre to the en& of Vaughans Road.
Stabilisation works will be required to establish the road and it is expected that subsequent
development will cluster either side of the road along this ridgeline, The location of the road is

, MrNW Olsen, evidence-in-chief para 7.14 [Environment Court document 57).
Mr B T Coombs, evidence-in-chief para 7.22 [Environment Court document 557.
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quesﬂoﬁable given that it will likely result in visually prominent development adjacent to and
overlooking the site of the new Park entrance. This will materally affect the experience of
visitors as they enter and exit the Park. However of particular concem to me is the proposal to
deposit large quantities of fill immediately adjacent to the Regional Park in an area of high ;risual

sensitivity.

[494] Ms Lucas described the naturalness of the Homestead Spur™® as ... important

to the natural oharacter,‘landscape and amenity enjoyed in Lower Vaughans”, and was

of the opinion that the residential development proposed in the structure plans would

“... very significantly adversely affect the Park experience
buffer within the LBSPA was necessary

#75T She considered a

™8 1o protect the landscape values on the Spur.

Mr R J Greenaway, a consultant leisure and open space planner called by Landco, also

considered that the effects of urban development up to the boundary needed to be

mitigated by a buffer; as for different, ecological, reasons did Dr Slaven, another

Landco witness. We predict that wnless a buffer is created — specifically one which uses

the shape and height of the spur fo shield the Regional Park from urban development -

both structure plans would have significant adverse effects on the wider landscape and

on Homestead Spur.

Grannie’s Ridgs

[495] Mr Rough i_:onsidered759 that development along the Piripiri Point Ridge and

along Grannie’s Ridge would be appropriate if there was screening vegetation, but

inappropriate otherwise, Ms Lucas treated Piripiri Ridge and Grannie’s Ridge together

(as a 1arger boomerang shaped Grannie’s Ridge

6%y She was of the opinion’® that

residential development under the structure plans would have very significant adverse
effects. She added’®*: ‘
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She called it the ‘Nature Walk’ Spur; Ms D J Lucas, evidence-in-chief para 142 [Environment
Court document 681 .

Ms D J Lucas, evidence-in-chief para 143 [Environment Court document 681,

Ms D J Lucas, evidence-in-chief para 143 [Environment Court document 68]. (The buffer is as
area C on a figure in her Appendix 2), )

Mr P Rough, rebuttal evidenee para 4,16 [Environment Court document 28A].

Ms D J Lucas, evidence-in-chief para 138 [Environment Court document 68].

Ms D J Lucas, evidence-in-chief para 138§ [Environment Court document 681,

Ms D J Lucas, evidence-in-chief para 138 {Environment Court document 68].
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The proposal to screen the built environment with vegetation is assessed as not practical or

appropriate. Coastal views will be vigorously sought. Extensive evidence available’ indicates

that statutory mechanisms will not secure such screening of valued views.

Tt was her view that’®

‘built change in the ridgeline shounid be entirely avoided’.

[496] Called by Landco, Mr Boffa was concemed about development oﬂ Grannie’s
Bay ridge’®. He had further constructive thoughts after he had given his evidence and
gave his qualified a_pproval766 to a concept which would ‘protect visnal sensitivities from
the Grannie’s Bay direction’, but allow reasonable use of its land by the landowner. His
solution, as we understand it, is to lower the Grannie’s Ridge, to bulldoze a flat platform
on its crest and recreate a ridge (or at least a bund) to the north, sefback buildings from
the seaward and northern edges, and plapt a 10 or 15 metre buffer’®’ to stabilise the
slope at its base near Vanghans Stream (i.e. on Homestead Spur). We predict if ti:mat is
carried out éhen the adverse effects on the coastal landscape and outstanding natural
iaﬁdscape of Hauraki Gulf/Loilg Bay will be sufficiently reduced that any remaining

effects will be reasonably acceptable.

Piripiri Point Ridge o
[497] Under the NSCC structure plan that part of the Piripiri Point Ridge within the

LBSPA is to be rezoned Long Bay 1B (large lot residential — minimum lot size 5,000
m”. Under the Landco structure plan it is to be Long Bay 2B(ii) and we have already
given Mr Rough’s and Ms Lucas’ views on that, For the NSCC Mr Brown was of the

opinion’®® that under the Landco structure plan:

Conventional development would ... enclose Grannie’s Bay ... on two sides, and would

fundamentally change the character of the wider coastal ridgeline.
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Ms D J Lucas referred to her evidence-in-chief Appendix 6 [Environment Court document 68].
Ms D J Lucas, evidence-in-chief para 141 [Environment Court document 68].
Mr F Boffa, evidence-in-chief para 4.5 and Appendix 1 {Environment Court document 29].
"  MrM G Williams, Fourth Statement of Evidence — attached letter from Mr Boffa [Environment
. Court document 30],
" Mr M G Williams, Fourth Statement of Evidence paragraphs 2.16 — 2.18 [Environment Court
document 301, ' .

M MrSK Brown, evidence-in-chief para 8.17 [Environment Court document 5].
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[498] For the ARC, Mr Olsen considered’ that the NSCC structure plan “introduces

elements of urban development that would change its intrinsic rural character” and the
Landco structure plan would similarly represent a “significant change to the character of
the area”.  Mr Olsen also wrote’° “... it is not just the visual intrusion that would
a&versely effect [sic] the Park but the introduction of urban related activity such as noise
from vehicles, motor mowers and people that would detract from the remoteness and

quiet ambience of this part of the Park”.

[499] We have already referred to Mr Rough’s view that the Landco dc\}elopment
would be appropriate if there were screening vegetation but not otherwise. Mr Rough
wished to screen views from Long Bay and Grannie’s Bay beaches. His evidence’
was that frees (e.g. pohutukawa). can be planted below the houses on the Piripiri Point
Ridge (but within the allotments) which will have ‘filtering/mitigating functions and the

3772

maintenance of distant views Having examined his cross-sections”” in the light of

the evidence (already ﬁiscussed) on the efficacy of screening we consider it unlikely’ *
that trees which cffectively filter the views from below will be allowed to remain
without tnmmmg or worse by owners. Further, the reliance on the ARC planting does
not appear to take into account that some of the space in the gully has been left open
deliberately’ > ... to preserve some of the panoramic views that people can get from
that area out across the Hauraki Gulf”. Accordingly we find the Landco criticism

misplaced.

[500] Tn their final submissions counsel for Landco argned’:

... that the concern of various witnesses about the effecis of development on ... [the Piripiri
Ridge] is overstated and appears not to take into account the likely changes which will ocour in

* the surrounding area, including:
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Mr N W Olsen, evidence-in-chief para 7.17 [Environment Court document 57].
Mr N W Olsen, evidence-in-chief para 7.8 [Environment Court document 571,
Mr P Rough, rebuttal evidence para 14 et ff [Environment Court document 28AJ
72 Mr P Rough, rebuttal evidence para 12 [Environment Court document 28A].

73 Mr P Rough, Exhibit PR(R4) [Environment Court document 28A].

7 MrN W Olsen, evidence-in-chief para 7.17 [Environment Court document 57].
T MrN W Olsen, Transcript p. 1603 line 35.

" Landco Final Submissions para 7.4 ef f [Environment Court document 87].
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(a) Development on and at the northern end of the ... [Ridge] itself in the form of a road, a
carpark, buildings for foilet facilities, cars and buses, and more people visiting this
currently more “remote” part of the Regional Park (as foreshadowed by the NSCC Draft
Park Management Plan and as discussed by Mr Smith""); _

()  Development of up to 26 large dwellings on the western side of the ... [Ridge, in the
Okura Catchment]™, and the human activities associated with semi pastoral use,

including no doubt mowing,

We are not convinced by that. First, any carpark and other facilities on the northern end
of the Piripiri Point Ridge will be on land that has been purchased by the NSCC'”,
We are confident that the location of buildings and carparks is likely to be carefuily
chosen and landscaped so as to minimise human clutter on the skyline, - Secondly, as for
the development of large rural lifestyle houses on the western side of the ridge, outside
the LBSPA and inside the Okura catchment, their location is controlled as Mr Rough
conceded™® when cross-examined by Ms Campbell.

[501] Mr Rough did not consider, at least in his evidence-in-chief, the effect of a string
of houses along the Piripiﬁ Point Ridge on walkers, bikers or other recreationalists
within the Long Bay Regional Park above the coastal oliff track. However, while
members of the Society are concerned about fhat, the evidenice of Mr Greenaway for

Landco, when cross-examined by Mr Williams for the Society !

, was that some people
would enjoy seeing the houses. That is an interesting point but looking at the issue
dispassionately we find that in the context of North Shore City there are many places
where people can walk along the coastal edge or above it and enjoy views of houses in
the huge variety which characterises New Zealand suburbs, but, if Piripiri Point Ridge
and Grannie’s Ridgé are developed, there will be few if any places on the City’s east

coast where people can enjoy such seashore fo ridge-top views,

[502] In summary, we find that housing proposed under both structure plans is hkely to
have very ‘adverse effects on the edge of the outstanding natural landscape which
includes Homestead Spur, Grannie’s Ridge and Piripiri Point Ridge.
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Mr B J Sinith, Third Statement of Evidence section § [Environment Court document 79].
Mr P Rough, rebuttal evidence para 3.18 [Environment Court document 28].

MrN W Olsen, evidence-in-chief para 6.6 [Environment Court document 571,
Transcript p. 844. '
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3.14.3 Effects on the coastal environment
[5031] We need to assess the effects of the proposed structure plans on the natural
character of the coastal environment.  Acknowledging the agreement of all the

landscape architects that the whole of the LBSPA ié within the coastal environment, Mr

Brown wrote 2

Having made this all embracing statement, it is equally apparent that there are different levels of
association or connection with ‘the Hauraki Gulf and even the neighbouring Okura Estuary.
Consequently, it is my view that those areas within the structure plan catchment which display an
obvious and direct relationship with the Coastal Marine Area {CMA) comprise: ‘ '

(aj The headland and escarpment frontage of the Awaruku Ridge;

(b)  The Vaughans Flats — with Vaugha;ns Stream; and

(c)  The coastal part of the Vaughans Road Ridge {which in his terms includes the Homestead
Spur, Grannies Ridge and the Piripiri Peint Ridge],

Areas that have a less immediate relationship with the’ CMA, but which could still affect

perception of the wider coastline comprise:

(2)  Therestof the Awaruku R.idgé up to Long Bay College and just east of Ashley Road;
{b)  The Vanghans Road Ridge [and Vaughans Slopes} north of Vaughans Stream; and

(c) More inland margins of the Vaughans Stream corridor.

Mr Brown rated ™ the natural character of all the landscape units (Which we have found

are not part of the ONL) as either moderate or low {or somewhere between):

[504] In relation to the coastal environment, Mr Rough wrote 78 for Landco:

The principal loss of natural character of the coastal environment within Landco’s land will come
about from the conversion of farmland to areas of urban development, but within Landco’s
boundaries the identified significant landscape features will provide the basis for bottrx the
retention and enhancement of natural character to a considerable degree. ... Other significant
landscape featurés, that contribute to the area’s natural character, such as areas of

remnant/regenerating bush, will be incorporated into Landscape Conservation areas that will abut

Mr S K Brown, second statement paras 3,17 and 3.8 [Environment Court documerit SAJ.
Mr S K. Brown, statement of visual evidence para 3.29 [Environment Court document 5A].
Mr P Rough, evidence-in-chief paras 243 to 245 [Environment Court document 28].
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proposed Landscape Enhancement areas, both of which will be contained within areas zoned

Reserve ...
[505] He continued™:

... the quality of the environment [will] in many respects ... actually be improved within the
[LBISPA. This will be an outcome of planting proposals and the preservation, protection and
. enhancement of remnantregenerating patches of native vegefation, stream corridors and

wetlands and the extension and linking of these areas via an interconnected network of reserves.

Development of the SPA will generally resuit in a loss of the current rural backdrop, which is
characterised by pasture, o the Long Bay Regipnél Park. Pasture-covered siopes will inevitably

change to become a backdrop of urban development but the new backdrop will appear to have a

prevalence of vegetation over built development™®,

[506] In comparison Mr Rough’s predictions about the landscape effects of the NSCC

SP were;

It is my opinion that while the NSCC proposal could, and is 'likely to, result in a landscape of
high visual amenity value it will be more reliant on the ad hoc activities of lot 6wners to achieve
this. By contrast the Landco proposal, with its bold and extensive street and other public area
plantings affords a measure of certainty to the achievement of an urban enviromment of high

visual qua]ity737.

Given that general background evidence we now consider the evidence about specific
features within the wider coastal environment so that we can make predictions about the

likely effects of implementing the structure plans.

Awaruku Ridge and Headland
[507] Mr Rough wrote:

[In] the closest area within the SPA boundary that provides a rural backdrop to the high use part
of the Regional Park and Long Bay Beach is the South-east Headland, [s]everal dwellings in a

development zone on the headland will be variously visible from the Regional Park, the beach
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Mr P Rough, evideuce-in-chiéf para 10{f) [Environment Court document 28].
Mr P Rough, evidence-in-chief para 10(g) {Environment Court document 28].
Mr P Rough, evidence-in-chief para 10(k) [Environment Court document 28],
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and from on the waters off Long Bay It is my opinion that the dwellings will not constitute
inappropriate subdivision, use and development — especially after planting and other m1t1gat1ng

factors have taken effect’™,

Mr Coombs, for the ARC, criticised” the two stiucture plans’ zone boundary on the
Awaruku Ric.iquas not protecting the Long Bay Beach and the Regional Park, or the
adjacent part of Hauraki Gulf from “the visual effects of domestication”, In relation to
the Landco structure plan Mr Rough responded™® that Mr Coombs® statement:

.. fails to acknowledge that [Awaruku Ridge and Headland] ... have already been impacted for

some years by the visual effects of domestication at the Torbay end of Long Bay.

'Mr Rough then refers to Figure 14 of his evidence-in-chief’”..

'Interest'mgly that
photograph, looking south down Long Bay Beach to existing residential development is
plaoed side by side with his Figure 15 which shows the e}ustmg southeast side and crest
of Awaruku Headland. Figure 14 emphasises to us just how much the views of the land
in Figure 15 will bc domesticated if the Landco structure plan is implemented. We hope
it is not unfair to say that Mr Rough’s argument seems fo be “the Long Bay beach is

already damaged, so further injury will make no difference”.

[508] Mr Olsen was also concerned that development of Awaruku Ridge and Headland

92« result in an unacceptable adverse visual impact on the ambience of the

would’
[Regional] Park”. Mr Olsen also expressed his opinion’”? that the Landco structure plan
“... places heavy reliance on planting on the private land to mitigate th;a visual impacts™
Mr Rough responded that Mr Olsen was wrong: the planting was to be in the Landco
LB7 Zone — Recreation and Heritage Protection — which is infended to be vested as
reserve. On reflection it seems fo us that is a problem because we do not know, in the

absence of a Long Bay development contribution policy, whether the land would vest in

€ MrP Rough, evidence-in-chief para 10(h) [Environment Court document 28].

™ Mr B T Coombs, evidence-in-chief para 7.5 (NSCC SP) and 7.12 (Landco SP) [Environment Court
document 55].

0 Mr P Rough, rebutial evidence para 3. 10 [Environment Court document 28A].

1 Located after para 62 of his evidence-in-chief [Environment Court document 28],

™2 Mr N Olsen, evidence-in-chief para 7.10 {Environment Court docoment 57],

™ Mr N Olsen, evidence-in-chief para 7.12 [Environment Court document 57].
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the NSCC as reserve and, if it did not, whether the NSCC would elect to buy it.
Further, Mr Slaven, an ecologist called by Landco, stated:

.. while T accept that the NSCC is the only body that can determine how it spends public funds,
the NSCC has put in the District Plan, and in V66, enhancement-related objectives and it is now
being offered, through the Landco SP proposal, an opportunity to give full effect to thoss
objectives. If the NSCC chooses not to take advantage of the opportunity presented, it certamly
cannot blame the parly offering it such an opportunity.

There is a rather combative tone to those sentences. They rather give the impression
from that evidence 74 that if the reserves in the Landco structure plan were not paid for
at market prices they would not be vested in the NSCC. But that misses the point which
is—that the primary issue (particularly for an ecologist like Mr Slaven) is the Jocation,
shape and size of necessary ecological and passive amenity areas, not their ownership.
In'any event — regardless of whether the planting would be on private or public land —

795 «

we consider that Mr Olsen is Iikeiy'correct to be™” “sceptical that these plantings would

be implemented or .., survive, in a way that ensured the desired level of mitigation™.

[509] Also in relation to the Awaruku Headland (Landeco SP Zone LB 7) Mr Rough

conceded™® that some of his visual simulations rely on significant screening planting,

when the prospect of such vegetation being granted consent is fanciful.

[510] For our site inspection Landco had attached a pole to a tractor representing the
height of a singlé-storey house on an allotment (“LB3”) above the existing cottages near
the Ranger'Statioﬁ. Our impression of the height of the pole coupled with imagining the
bulk of a house on this ‘million-dollar’ site was still of buildings along the skyline and
close enough to be a real presence for people in the vicinity of the Long Bay reserve
road. On that basis, and also because of the admissions by Mr Rough in cross-
examination, we prefer the evidence of Mr Coombs, Mr Olsen and Ms Lucas. We

predict that buildings under the Landco structure plan are unlikely to be screened for the

MrDC Slaven, evidence-in-chief para 3.12 [Environment Court document 35].
Mr N W Olsen, evidence-in-chief para 7.11 [Environment Court document 57].
Transcript p. 8295.




———— e ——

261

life of the houses and likely to be so intrusive as to dominate the nearby parts of Long
Bay Beach and Regional Park,

[51171 All the landscape witnesses recognised a need to provide some distance or a
buffer on the Awaruku Ridge or Headland to mitigate the effects on users of Long Bay -
Regional Park and the coastal marine area. In order from the beach up the ridge, the

suggestions were;

(1) Mr Rough wrote that”’ «... dwellings will be set well back on the crest of
the ridge and ... partially screened and visually well-integrated into their
setting ... by proposed midden gardens and scattered pohutukawa trees

3,
L

(2) Mr Boffa suggested”® no development below the 30 metre contour;

(3) Mr Brown suggested the “rollover point” was at about the 30 metre
contour for his ‘Significant Landscape Feature’ and that was the level at
which. ‘the threat of high visibility is sufficiently redulaed’799 ;

(4) Mr Olsen (a senior recreation advisor of the ARC) suggested®® a rather
larger area than that shown in Mr Brown’s Significant Landscape Feature;

(5) Mr Coombs, called by the ARC, suggests®"’ a landscape buffer pushing
housing fm‘ther back from the (new) edge to the Regional Park;

(6) Ms Lucas suggested a line much futther uii Awaruku Ridge toward Long
Bay College.

[512] We do not entirely accept Mr Brown’s evidence®” that ...a substantially higher
level of amenity protection [cannot be achieved] short of restricting development to the
vicinity of Long Bay College ..." or Ms Lucas’ evidence to mulch the same effect. We
do accept that wherever houses are built on the Awaruku Ridge they will be visible from

places within the Regional Park and its entrance along Beach Road. But it seems to us
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Mr P Rough, evidence-in-chief para 256 [Environment Court document 28]
Mr F Boffa, evidence-in-chief para 4.10 [Environment Court document 29].
Mr S Brown, Statement of Visual Evidence para 3.21 [Environment Court document 5AJ.

Mr N W Olsen, evidence-in-chief para 8,3(a) and his annexure 6 [Environment Court document
571. :
Mr B T Coombs, evidence-in-chief para 7.16(b) [Environment Court document 55].

Mr 8 Brown, evidence-in-chief para 4.7 [Environment Court document 5).
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that Ms Lucas misses Mr Brown’s point (quoted above) that the ‘rest of Awaruku
Ridge’ (i.e. behind the headland) has a ‘less immediate relationship with the [coast]’.

[513] To avoid buildiﬁgs being domineering when viewed from the Regional Park they
might have to be set well back from the frontal scarp. That is, when viewed from the
northeast they need to be behind the existing line of conifers on the crest of Awaruku
headland if the adverse effects are to be significantly mitigated. That is because, as
buildings are moved back from the Awaruku Headland and back up the Ridge, there is a
diminution in the level of adverse effect on Long Bay Regional Park, but less so on
views from Beach Road aﬁd the entrance to the Park. We find that there is a worse
problem when viewing the Awarnku headland and the seaward end of Awaruku Ridge
from the south and southeast because views of the new development will not recede for
residents in the Awaruku catchment . However,-we do not consider it is appropriate to
mitigate those effects.- The impacts to be mitigated for the wellbeing of existing and
future residents of the greater Long Bay and Torbay areas as well as visitors to the

Regional Park are the views directly towards and from that Park.

Vaughans Flats

[514] One of the significant landscape features which Mr Rough says will be protected
803

and enhanced is the lower Vaughans Flats (or floodplain We were shown various
photographs and S-D models of this area®® as portrayed by Mr Coggan on the basis of
Mr Lord’s “Hllustrative Concept Plan”®®. They show a wetland and its small area of
open water. There was considerable discrepancy between that evidence (and that of
Landco’s ecologicél witnesses) and the evidence of the stormwater experts for Landco.
For exéamiﬂe, Mr Cochrane’s Figure 3 showed or implied:

a**® (not a

¢ a revegetated floodplain and what is likely to be a large pon

wetland) of average depth 0.3 metves;

o artificial bunds to hold the stormwater ponds®®’;

Mr P Rough, evidence-in-clﬁef paragraphs 10(a) and (f) and 247 [Environment Court document
28).

504 Mr T Coggan, evidence-in-chief Appeildix E p. 7 [Environment Court document 27]. '
5 Attached to Mr Coggan'’s evidence as attachment “D” [Environment Court document 27].
:§ ‘Mr P R Cochrane, evidence-in-chief para 30 [Environment Court document 341,

Mr P R Cochrane, evidence-in-chief para 30 [Environment Court document 34].
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s pipes to convey water from the Vaughans Slopes. (South) and Glenvar

Slopes across the valley to the stormwater ponds.

None of those features were shown on the plans of Mr Slaven, an ecologist for Landco,
nor on Mr Rough’s plans.‘ Mr Rough also described boardwalks around the wetland,
but that seems to require a wetland rather than a pond. Nor were these shown on Mr

Slaven’s figure™®.

[515] Mr Coorﬁbs was concerned®™™ that thé natural quality of the flats would be
changed by bunds between 1.5 high (wetland 3 ~ to the east) and three metres high

2810

(wefland 1, to the west). He regarded those as “foreign landforms™ " which with any

bridges or pipes®!! crossing Vaughans Stream should have been assessed for their
impact by Landco. Mr Coombs’ view. was that it would be “vastly preferable”®!? if
stormwater were managed without the need for a pipe/bridge to cross the valley floor,

and desirable for bunds to be removed also,

Vaughans Road Ridge

- [516] Under the NSCC structure plan the land on the Vaughans Slopes North is to be

large lot residential — Long Bay 1B, and under the Landco structure plan it will be the
denser LB 2A or 2B Zone. Both structure plans provide a ‘ridgeline protection

corridor’.

[517] While we accept that some residential development of conventional urban
densities is acceptable from a landscape perspective on some of the Vaughans Slopes
(North) we also read and heard evidence about the treatment of development at the top
end of the slopes gdjacent to Vaughans Road itself. In particular there is a length of
about 250 metres (the frontages of 202, 214, 216-218, and 220-228 Vaughans Road®"?)

where the road traverses a low saddle between existing development on the south side of
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Mr D Slaven, evidence-in-chief figure 3.3 [Environment Court document 397,

Mr B T Coombs, supplementary evidence para 2 [Environment Court document 55A].
Mr B T Coombs, supplementary evidence para 4 [Environment Court document 55A],
Mr B T Coombs, supplementary evidence para 6 [Environment Court document 55A].
Mr B T Coombs, supplementary evidence para 8 [Environment Court document 55A7].
Mr T D Nugent, evidence-in-chief para 5.1 [Environment Court document 82].
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the road and the point where the road currently terminates — which is where Grannie’s

Ridge continues east and Piripiri Point Ridge turns north.

[518] Of Landco’s structure plan Mr'Rough wrote:

... on the crest of Vaughans Spur, [wlhile Landco’s proposéd development on this spur is
reasonably intensive, a combination of factors stch as the proposed pattern of development, lot
size, zone rules and integrative planting will create an urban environment that will be far more
visually sympathetic to its some,wﬁat exposed location, and the su.rrouﬁding environment, than is
currentfy being achieved by some existing large-lot development on Vaughans Road Ridge,
These comments also apply to views of Landco’s development as seen from the Okura River

catchment®,

[519] For the NSCC structure plan Mr Brown favoured .Iarge lot development®™ — a

,316, and

LB 1B zoning with the idea that the landform would be ‘left as intact as possible
for ‘major” tree planting to occur along Vaughans Road which would provide a more

natural backdrop to development and a green softening interface with Okura,

5201 | Mr Mead for the NSCC in his fifth statement of evidence proposed that the two

sides of Vaughans Road be freated equally in terms of intensity of residential

development. To that end he wrote that he could support®'”:

¢ A 10m rather than 7.5m set back (see Map DM3.3 which shows the possible sef backs);

e The introduction of [an] assessment criterion that requires the consideration of the landscape

impacts of dwellings to be taken into account;

* Development standards that require lots along the ridgeline to have at least a 50m frontage to
the road. This will stop subdivision of lots formed by long “skinny™ lots that maximise the
number of building platforms along the ridgeline, Under this approach, the number of
houses along the Long Bay side of the ridgeline is likely to be similar to that possible on the
Okura side (12 as compared o 6 on the Okura side).
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Mr P Rough, evidence-in-chief para 10(i) [Environment Court document 28],
Mr § K Brown, evidence-in-chief para 3.56 [Environment Court document 5].
Mr S K Brown, evidence-in-chief'para 3.55 [Environment Court document 51.
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[521] Mr Coombs, giving evidence for the ARC, was concerned®’® that the NSCC
structure plan does not adequately protect the visual integrity of the Vanghans Road

ridge as viewed from within the Okura area, especially down at the Okura boat ramp

(about 1.2 kms away) and on some locations on the Okura walkway.  For that reason

the ARC suggests a greater setback than the 7.5 metres proposed in the Landco SP and
NSCC §P, for a distance of about 250 metres towards the end of Vaughans Road.
More specifically, Mr Nugent for the ARC proposed amendments to policy 17B.3.1.10
(controlling building design and location) and LB 1 Rule 17B.6.1.3(2), including that no
building beerected within 100 metres 6f the 250 metre portion of road®’® “that exceeds

the average elevation of Vaughans Road within that portion”.  Given. potentially

affected land drops to the south at approximately 1in 530 Mr Nugent’s rule would

require two-storey dwellings (of say eight metres) to be set back 40 metres from the

frontage and single storey dwellings (of say five metres) 25 metres in order to remain

beneath the 60 masl road level.  However M:x Coombs accepted under cross-

examination that if fherc were planting along the southern edge of Vaughans Road that

could provide screening of anything that might be seen beyond it as viewed from
Okura®.,

~ [522] Counsel for Landco relies®® on: .

(a) protection of views from Okura as not being an adequa;ce justiﬁcatibn for a
greater setback; '

(b) the 24 large houses fhat are likely to be bu'ilt' in the area on the northern
side of the road.

As for (a), we agree that a setback beyond ten metres is not needed; as for (b), we were

given plans for that part of the Okura catchment which suggest more buildings are not

likely to be erected close to the skyline on this section of Vaughans Road especially

given the provisions in the NSCC District Plan guarding against that,
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Mr B T Coombs, evidence-in-chief para 8.9 [Environment Court document 551,
The “saddle”. '

Mr T D Nugent, evidence-in-chief para 5.3 [Environment Court document 82].
Transcript page 1582 line 31. _

Landco’s Final Submissions para 7.19 [Environment Court document 87].
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[523] In coming to make our prediction about the probability of development under
either structure plan having the adverse effect(s) of concern to the ARC witnesses, we

have been especially mindful:

o of the considerable distance of the viewing points of most concern from the
“saddle”®®; |

o that ét least 25 new dwellings are likely to be built®®* on the south Oicura
slopes between the viewing points and the “saddle” over time although we
accept that none will be in the saddle on the north side of the Vaughans Road
Ridge due to the restrictions in the City Plan’s appendix just referred to;

o those dwellings will alter the existing cultured natural character of the coastal

~ environment and iandscape to such an extent that the effect of development

~ visible on the saddle will not be significant. Mr Mead concurred with this

assessment, saying the relevant ARC witnesses overstated the likely effect®™;

o that dwellings along the subject length will be set back at least 7.5 metres on
thee previously described slope angle;

o there is to be a boulevard of trees planted along Vaughans Road®*

, plus the
additional prospect of frontage walls and private planting;
e views from Long Bay and the Regmnal Park to the saddle w111 be across land

to be developed for LB 2, 3 and 4 purposes.

We find that the effect of concern to the ARC is unlikely to result and that it would be
disproﬁortionate to impose a policy (and implementing rule) of the type its witnesses
proposed. The relatively minor adverse environmental effects of development would be
out-weighed by the positive social and economic benefits of landowners being able to

develop their land unencumbered by a control of the type sought.

#3  Mr P Rough, evidence-in-chief graphic attachment volume 2 p. 20 [Environment Court document

© 28B]
4 City Plan Appendix 9A(i) p. 9-92.
825 . Mr D Mead, fifih statement of evidence para 7.3 [Environment Court document 3E].
86" NscC Structure plan 17B.6.1.7 Explanation and Reasons.
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3.15 Traffic and transport
3.15.1 Introduction
[524] - The closing submissions for NSCC on traffic/transport usefully focussed on the

three matters in dispute:

¢ Connections: counsel pointed to the agreed Joint Statement as support for
~ four connections from the LBSP area to the existing network [Vaughans
Road, Valley Road®, Aéhley Avenue and Beach Road exteﬁs:lon]. It was
submitted that none of the relevant witnesses accepted a reduction in this
number despite cross-examination on the need for Beach Road and Vaughans
Road extensions. . ‘

o .Road gradients; Dr Somerville submitted that wEﬂe the NSCC SP has some
prospective bus routes steeper than the corresponding Landco alternative
thef result from NSCC’s more moderate earthworks scheme; occur over
relatively short lengths; | and are not. inconsistént‘ with relevant road design
standards. | ‘

 Proposed road bisecting village centre: it was submitted that the Landco SP,
which has a proposed road bisecting the village centre, Iﬁay create an unsafe

_pedesirian environment and the NSCC’s road lay-out should be preferred.

[525] The Okura Environment Group opposed “The proposals for two crossings of the

828 Werecord that, subject

Vaughans Stream and the crossing of Awaruku wetland ...
to confirmation by modelling, both structure plans now allow for a single traffic
crossing of the Stream aﬁd the Group took no issue with the joint proposal that any
additional crossing(s) be for pedestrians/cycles, The Group called no professionally
qualified traffic engineering evidence and its cross-examination of relevant witnesses
focussed on the proposed Vaughans Road connection. For the Long Bay Soéiety Mr

Williams questioned whether the Beach Road connection is necessary.

Variously referred to by witnesses as Glenvar Ridge Road and Valley Road.
OEGQG, cpening submissions paragraphs 3 and 3.7, road pattern [Environment Court document 69].
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[526] For Landco Mr Galbraith®®® submitted that Landeo’s structure plan, with the

village centre arranged around a four-way intersection, would increase activity and
vitality in the core without causing adverse safety effects. Mr Galbraith also indicated
in opening that some other minor transportation matters remained in contention,

including road gradients for bus services®".

3

He revisited the latter in Landco’s closing
submissions®®! in the context of the consequences of zone boundary changes for

" earthworks and, in furn, read gradients.

[527] We now review the evidence on alleged effects having regard to the relevant
setfled design principles, and if necessary objective and policies™ in the contested

areas. Most relevant is the design principle®®

that the structure plan should provide
safe and convenient road, walking and cycle access, and maximise public transport

options.

3.15.2 Connections
[528] Two of the four proposed network connections are disputed. We are satisfied on
the basis of Landco’s traffic expert, Mr Lee-Jones’ answers in cross-examination®>*, and

the evidence of others®

, that it is necessary to allow for a proposed road from the LBSP
area to Vaughans Road. We find it likely that LBSP area residents will want to access‘
destinations to the north of Vaughaﬁs Road and that Okura residents will want to
conveniently access existing and planned facilities in the LBSP area. To this extent a
connection would enhance rather than reduce choice. We also find that, irrespective of
the zoning pattern uvltimately adopted for the North Vaughans Slopes, separate access to
that area via Vaughans Road is necessary as insurance against the potential effects of a -
civil emergency on the Slopes coinciding with the Vaughans Stream bridge being

impassable. Although doubtless sincere, we find that Mr Johnston’s evidence suffered

528 Landco opening submissions, 24 July 2007, paragraphs 6.16 to 6.26 [Environment Court document

21]. '
Landco opening submissions para 6,24 [Environment Court document 21] and Mr 1 Clark,
evidence-in-chief para 143.8 [Environment Court document 43].
Landeo closing submissions, 5 November 2007 para 1.16{a)} [ Environment Court document §7),
Objective 12.3.1: Transport System Effectiveness, and related policies 2, 3, 7, and 10. Also
Policy 9.3.2.1(b).
83 NSCC Design Principle 17.5.5(4).

84 Pranscript pp. 495 to 501,

85 Mr I Constable, rebuttal evidence section 6 [Environment Court document 18A] and Mr I Clark, -

Transcript p. 1335 line 22,

830

831
232
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from a lack of professional expertise and objectivity. Neither he nor the Group(s) for

whom he appeared can reasonably expect Okura north of Vaughans Road to remain an
island insulated in all regards from the development contemplated by relevant statutory

instruments and the sarlier metropolitan urban limits decision of the Court.

[5291 The second connection in dispute was the Beach Road extension. When asked
by Mr Williams what would be lost by deleting the Beach Road extension up and over .
the Awaruku Ridge, Mr Lee-Jones answered carefully that it would be “... a good road

¥ We note his emphasis on the

netwc;rk serving the i:aroposed land uses there
proposed land uses, being those in the existent structure plans. He explained that the
Beach Road extension was expected to service approximately 25% of total LBSP area
trips®’ and that'af full develogment this would represent some 6,000 vehicles/day®®.
We take that figure to be a rounded average of the year 2021 predicted data of 5,000 \}w;;d
of the NSCC** and 7,800 vpd of the Landco structure plan, In Mr'Le‘e-J ones’ opinion
existing streets linking Ashley Avenue and Beach Road — such'as Glenvar Road and
County Road ~ would not be suitable alternatives for a Beach Road extension because of
their geometry.,  He stated that the “altermatives” presently carry about 1,000
vehicles/day®® and opined that a high cost would be incurred in terms of disturbaﬁce to
property owners if the streets were to be upgraded. We note that County Road’s present
alignment does not prevent its use as a bus route®!, Mr Constable, a consulting traffic
engineer called by NSCC, confirmed that Glenvar Road is not very suitable for heavy
traffic®® but stated that “Council is presently proposing to reconstruct [it] ... to improve
geometﬁcs and safety”®. We find this consjstent with Glenvar Road’s Secondary
(District) arterial status®*, With hindsight it would have assisted the Court to know
whether it is to be upgraded over its full length,

Transcript p. 491 lines 1-6.
Transcript p, 489 line 45.
#8  Transoript p. 493 line 1.
Mr I Constable, evidence-in-chief annexures IC04 and IC06 respectively [Environment Court
document 18] subsequently overtaken by Mr I Clark’s evidence using an updated SATURN traffic
model [Environment Court document 43].
Transcript p. 492 line 41.
Mr I Constable, evidence-in-chief annexure IC05 [Environment Couri document 18],
The Court has interpreted this as a reference to volume not weight,
A Mr I Constable, evidence-in-chief para 5.1 [Environment Court document 18].
¥4 NSCC District Plan Maps Appendix 1: Roading Hierarchy.

B42
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[530] We were troubled initially by some traffic projections presented by Mr Constable
for full development in 2021 and appreciate the qualifications that he quite properly
volunteered®™, Subsequent to writing his evidence-in-chief the 2005 model, which he
had used, was supplanted by a SATURN model developed collaboratively by Landco
and NSCC. Mr <Clark, a transportation planning consultant called by Landco, presented
results from that model. In round terms, projected NSCC SP volumes on Beach Road at
Toroa Street (Torbay shops) are predicted to be 30% lower than the correéponding
Landco SP figures. Although Mr Consfable questioned Mr Clark’s categorisation of
overall differences as “generally modest”®® he did not suggest that the lower NSCC SP

volume removed the need for Beach Road extension.

[531] In cross—examinationm, Mr Constable opined that without Beach Road
extension vehicles travelling south on arterial routes would make greater use of Glenvar
Road west and that while this would necessitate upgrading its junction with East Coast
Road, that work was required under current structure plan planning. Mr Williams also
explored with Mr Constable how elimination of the planned Beach Road extension -

might impact on LBSP area bus services. His questions focussed on Mr Constable’s

‘plan (Exhibit IC-9) which. shows existing and possible express routes and north-south

local routes. We found Mr Constable answers fair and constructive in a challenging

“conceptual” environment, namely that:

~® A satisfactory express route to East Coast Road could be provided more or
less from the village centre via Awaruku Ridge, Ashley Road and Glenvar
Road west. However, he had concemns about the directness and therefore
attractiveness of the Awaruku Ridge section shown on IC-9. We share those
concerns and shall return to them.
s A possible alternative local route for North South fravel could follow the
above express route to Ashley Avenue and then proceed by what we perceive
from 1C-9 to be Ian Sage/Glenvar Roads to the existing Beach Road,

5 Mr I Constable, evidence-in-chief paragraphs 7.1 to 7.3 [Environment Court document 18].
8 MrI Constable, rebuttal evidence para 3.4 [Bavironment Court document 18A],
7 Transeript p. 507 line 30 ff,
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[532] Having heard the questions of earlier witnesses, Mr Clark helpfully took the
opportunity to run the updated traffic model to ascertain how traffic would be distributed
onto other parts of the network if the Beach Road extension were deleted®*®, He advised
that for the Landco SP: ‘

... if you take that road out the flow basically go[es] to the Glenvar Ridge Road and Ashley
Avenue extension. And my main concern is that approximately 4,000 vehicles per day would be
on Ashley Avenue extension which will be of major concern next io schools, the senior school

and primary school.

And having modelled the same scenario for the NSCC SP he advised that:

... the flows there are 3,000 vehicles per day with the road in place and 2,000 of those are

reassigned to go pass Ashley Avenue, so pass the schools,

The latter is not an entirely clear statement and we interpret it to mean for the NSCC SP,

without Beach'Road extension, 2,000 Vehiclés/day would be reassigned to Ashley
Avenue causing. it to have a greater (undefined) volume. Mr Clark did not consider
potential traffic management measures within the Ashley Avenune road reserve, or
intersection upgrades, to be capable of redressing his primary concern of increasing “...

through traffic adjacent to areas of sig:niﬁcént leisure activity, especially young
children®®, He also saw traffic management measures potentially causing a less even
loading on planned LBSP area connections. Mr Clark further opined that during the
morning and afternoon school peaks it would be “essential” to have Beach Road
extension in place and that at other times of the day it would be “very desirable®, We |
are left to ponder how Mr Clark factored in Long Bay primary school having its access

off Ralph Eagles Place and not Ashley Avenue®!; and how he considers the many
existing secondary schools in Auckland, which front arterial roads with greater traffic
volumes than those projected for Ashley Avenue, cope. It seems to us that both Mr

Transcript p. 1322 ff,

Transcript p. 1324 fines 3 — 4.

Transcript p. 1324 lines 30 - 37,

Which Mr Clark recognised (evidence-in-chief para 102 [Environment Court Document 43]),
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Clark and the NSCC traffic witnesses may have exaggerated in terms of potenfial traffic

effects on the schools.

[533] Mr Clark answered many questions in cross-examination from Mr Williams on

alternative express and local bus routes from the LBSP area without Beach Road

extension, Again much of the cross-examination focused on alternatives illustrated in

Mr Constable’s figure®” and led us to conclude that:

express buses from the LBSP area with destinations in the south of the City
or Albany BRT could satisfactorily connect with Glenvar Road west via
either Glenvar Ridge road or Ashley Avenue. From a public fransport
perspective Ashley Avenue is'a particularly desirable route on account of the
schools it would service. However, indirect express bus routes of the type
illustrated on Bxhibit IC-9 are not aftractive to patrons or PT service
providersgsg.

Mr Clark envisaged locé,l services on Beach Road. extension®™ that would
“... continue to Torbay and then down through the Bays perhaps through
Browns Bay”®®. That does not rule out the possibility of express buses
proceeding via Beach Road and routes such as Glamorgan Drive or Carlisle
Road to Bast Coast Road.

Care is required in considering the deletion of Beach Road extension to
ensure Awaruku Ridge residents have suitable access to both express and
local bus services.

The NSCC SP is consistent with achieving 4 PT “1o.ca1 connector network™ -
service for a future population of 5,000, as prdvided for by the Auckland
Passenger Transport 'Nc;twork Plan 2006 — 2016, ARTA November 2006 5°°,

We assume the Landco SP would perform similarly,

852
853

Mr I Constable, evidence-in-chief, Exhibit IC-9 [Environment Court document 18].
Transcript pp 1327 — 1328 and Mr I Clark, evidence-in-chief Appendix D Memo of 9/2/07 para 3.2

[Environment Court document 43].

854

Transcript p. 1329,

5 Transcript p. 1329 lines 41-43,
6 Trangeript p, 1333 line 10 and Exhibit IDC:E.
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e Existing and possible bus routes to which the LBSP area might connect
include Ian Sage Avenue, Awaruku Road, Stredwick Drive and County
Road®’,

3.15.3 Village Cenn*e.roaci layout

[534] In Mr Constable’s opinion it is preferable that an arterial road carrying a
“reasonable volume” of {raffic not bisect the village centre and this is a design feature
best avoided in a greenfields situation®®, He conceded that the NSCC SP would also
require pedestrians to cross roads to reach the centre but considered that it would
rg;,enf:ra’cf: fewer moveéments on account of its smaller size and containment in one block.
He accepted in cross-examination that whatever confignration of streets and land uses
was adopted safe pedestrian crossing arrangements would be required®, Mr Clark’s
opinion was that collector roads around the centre shown on Landco SP: Infrastructure
Map (Aprilt 2007) would relieve pedestrian pressures on the section of road in

question®®.

He also stated that as both structure plans now have a smgle bridge crossing
focusing traffic at one point, road layout is less of a distingunishing f‘e:at’mm861 Mr Clark
ﬁ;rtherponsideréd that potential NSCC concerns about pedestrian movements involving
a possible day-care centre in the village”centre are lessened by the probability that

children would be accompanied by a responsible caregiver’®>,

[535] We consider that the Landco SP would implement operative Objective 12.3.1 by
adopting methods of the-type identified®®, so it is likely that a sustainable outcome
would result. The salﬁe could equally be said of the NSCC SP. In short, the vitality that
Landco seeks is likely to be delivered in a safely managed environment even if the

village centre is split by a proposed road,

Mr I Clark, evidence-in-chief Appendix D Memo 9/2/07 [Bnvironment Court document 43].
Mr I Constable, rebuttal evidence para 3.10 [Environment Court document 18A].
Trangcript p. 5135,
Mr I Clark, evidence-in-chief para 143.3 [Environment Court document 43].
Mr I Clark, evidence-in-chief para 143.4 [Envn'onment Court document 437,
Transcript p. 1333 line 37,
" NSCC City Plan para 12.3.1,
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3.15.4 Road gradients
[536] In his rebuttal evidence Mr Constable responded to Mr Clark’s criticism that
proposed 1 in 8 (12.5%) gradients on NSCC SP roads are not suitable for use by buses®™
and contrary to an unwritten Auckland-practice “rule of thumb”®®®, Mr Constable stated
that although relevant local Design Standards generally prescribe grades of 10% or less

* they allow for exceptions in given circumstances such as steep terrain, particularly over

short lengths. Mr Constable identified 5 existing arterial roads on the North Shore with
grades of 10% or more®®, He fairly conceded that “... it is desirable that bus routes
have more gentle grades...” but added “... in steep terrain that is often not practicable
without dramatically altering land forms ...”%% Table 2 of his rebuttal evidence
provides a helpful summary of proposed NSCC SP roads with gradients greater than
10%. Of the three roads affected, the steepest [12.08%] and longest length [197m] are
both on Beach Road extension. We accept his contention that, depending on the finaily
settled zoning pattern, there may be no need for buses to operate on the steeper Noxth
Vaughans Slopes beyond the LB 3 and 4 zone[s]*®®, He noted that the steep sections
identified in his Table 2 are interspersed with relatively flat sections at the top or bottom
of hills, suitable for bus stop usage. It was his evidence that the Desi-gn Standards abont

gradients are as much concerned with vehicle operating costs as safety369.

[537] For Landeco Mr Clark saw things differently, opining that a rule change allowing
grades steeper than 1 in 12 would be of concern ... primarily for road safety reasons,
particularly in wet conditions for downhill buses, the steeper tﬁq gradient the greater the

difficulty in stopping”®”.

[538] We are mindful that the engineering feasibility of roads in both structure plans
has yef to be fully confirmed®”’ and there is uncertainty about what gradients will
ultimately be achieved. With that qualification in the background, we find it highly

Mr I Constable, rebuttal evidence paragraphs 3.13 - .18 [Environment Court document 18A].
Mr I Clark, evidence-in-chief para 143.8 [Environment Court document 431,

Mr I Constable, rebuttal evidence Table 1 p,7 [Enviropment Court document 18A).

Mr I Constable, rebuttal evidence para 3.16 [Environment Court document 18A].

Mr I Constable, rebuttal evidence para 4.1 [Environment Court document 18A],

%% Transcript p. 518 lines 20 — 35.

Transeript: Mr Galbraith Examination p. 1321,

Mr1 Clark, evidence-in-chief para 152.3 [Environment Court document 43].

367
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probable that Mr Constable’s conclusion that the NSCC SP proposed Road network

1,1:872

would be suitable for bus transport®’ is correct.

Mr I Constable, rebuttal evidence para 3.18 [Environment Court document 1841,
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4.0  Assessing the structure plan maps and strategies

4.1  Infroduction

4.11  What is the appropriate ‘development concept’ for the LBSPA?

[539] The Citj,.r'Plan’s policy 17.4.1(8)(b) directs that preparation of a structure plan
requires a ‘dévelopmcnt conecept’. We deduce that the ‘essential components’®” of the

two proposed structure plans that we are fo assess comprise (respectively):

(1) (a) the NSCC’s structure plan maps (as amended during the course of
the hearingw‘); and

(b) Landco’s structure plan maps; and

(2) in cach case the explanatory Land Use Strategy 17B.1.3 shown in the
‘Comparative Text’ (The Yellow Book)*™. '

Confusion shows in the evidence of many witnesses (and some counsel) as a result of a
failure to distinguish the City Plan’s requirements for preparing a ‘development concept’
for a structure plan, from the means proposed to implement it (i.e. proposed Chapters 9A
and 17B). |

[540] Further, we have already stated that the most likely interpretation of the words
and scheme of the NSCC operative Cify Plan about preparing a structure plan ie;. simply
to apply the objectives, policies and design principles of Chapter 17 and that the
intention of the hierarchy of objectives (in the three tiers) is that only if the design
principles are ambiguous, or mutually inconsistent, should Tier 1, 2 or 3 objectives or
policies be implemented.  In fact no party argued that the design principles were
inconsistent or ambiguous, so theoretically we need to go no higher. Accordingly, we

now examine the structure plans in the light of:

(1) the relevant policies in Chapter 17 — policies 17.4.1(2)-(9);
(2) the design principles in Chapter 17; and

(3) specific Tier 3 objectives and policies where necessary.

- See Policy 17.4.1(7) [City Planp. 174].
Mr D W A Mead, fifth statement of evidence, plans 5.1 to 5.3 [Bnvironment Court document 3E]. -
The Yellow Book, p. 79 [Environment Court decument 1A].
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[541] An aliernative interpretation is to read the ‘design principles’ down as methods —
which is what they are described as — and to design the structure plan under Tier 3
objectives with reference to the Tier 2 and Tier 1 objectives in the City Plan’s hierarchy
where necessary. Out of caution anq because we see some tension between some of the

policies implementing objective 17.4.1, we adopt that approach in Part 4.3 below.

4,12 The requirements of Chapter 17 of the City Plan

[542] The policies in Chapter 17 which guide the development of structure plans are

d876

found”" following objective 17.4.1. The relevant policies are:

3. By utilising a structure planning process to achieve a comprehensive and environmentally
responsive approach to development.
4, By the Council, or a developer in conjunction with the Council, preparing a Structure Plan
+.. which: .
a) Will provide a comprehensive framework for development recognising existing
environmental, landscape, cultural and general amenity values.
B WiH facilitate the development of convenient and safe neighbourhoods for future
residents, ,
cy  Will facilitate the creation of residential neighbourhoods with distinct identities
which are designed to meet residents’ requirements, particularly for aftractive,
convenient and safe neighbourhoods. _
d) Recoguises that development should reflect the capacity of the existing landform
without the need for significant modification.
5. By the Council determining the boundaries of Structure Plans having regard to:
a) The likely community of interest, topographic features, primary roading and open
space network. .
b)  Utility servicing considerations, notably water and sewerage.

¢) The likely timing for development completion.

6. By the Council, as part of the Structure Planning process, initiating discussions with
agencies who are responsible for the provision of services and facilities such as schools,
health services and public transport, to ensure that adequate provision is made for these

activities.

6 NSCC City Plan p. 17-4.
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7. By incorporating the essential components of the completed Structure Plan into the
District Plan by a Change to the Plan. ‘
8. By requiring that every Structure Plan comprises two parts, being:
. a) A Land Analysis Background Report which provides a comprehensive analysis of
the land’s physical, environmental, cultural and landscape features, |
b) A Development Concept which directly relates to the findings of the Land Analysis
Background Report. _ '
9. By utilising the Structure Planning process fo ensure that development within the
Residential Expansion zone occurs either adjacent to ex@sting communities or in units of
sufficient size to create a community with associated services (minimum ares,

approximately 50 hectares).

All of those policies (bar one) are covered below, either expressly or implicitly when
discussing design principles using the same wording, The exception is policy 9. We .
record here that is met by both structure plans as the development they propdse is
adjacent to Glenvar Road and/or Ashley Avenue and largé enough to create a

community of more; than 50 hectares.

[543] When we examine the structure plan maps in the light of our findings on the
evidence, we must ensure compliance with the requirements for preparation of a
structure plan as given in Methods 17.5.4.1 and 17.5.4.2 of the distdct plan. ~ The
former requires a Land Analysis Background Report, which is to address five matters,
namely infofmatioh on physical characteristics; environmental values; cultural
features; infrastructure and landscape. The latter is lto include a landscape assessment
which ‘identi‘ﬁes those features which contribute most significantly to the area’s
character and which: could provide a “framework®”’ for urbanisation’. Method 17.5.4.2
provides for®”® the structure plan to directly relate to the findings of the Land Analysis

Background Report and address, in summary, the following seven matters:

e those confained i Appendix 17A: Structure Plans: Issues Relevant to
 Particular Areas: Okura/Long Bay®”;

* major road, cycle and pedestrian routes;

¥7  Method 17.5.4.1(5).

% Structure Plan method 17.5.4.2 [City Plan p. 17-9].

We apprehend that neither the title nor contents of the relevant part of the Appendix have changed
since the 1996 MUL decision. :
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¢ critical roads in areas of high environmental sensitivity;
¢ the indicative location of major activities;

o future reserves where existing vegetation should remain;
* apply relevant zonings or development densities;

e indicative location of stormwater ponds,

The Methods in Chapter 17 assume that the findings of the Land Analysis Background
Report are accepted. As this case shows that is an optimistic assumption. We must

make our own assessments on the basis of the evidence we read and heard.

[544] The structure plan process is about preparing a development . concept by
weighing all the relevant considerations according to the various statutory formulae and
then (infer alia) drawing lines on maps to show the areas in which different policies
about appropriate activities apply.  Landco strongly promoted its structure plan
throughout the hearing. NSCC, on the other hand, after listening to the evidence of the
other parties, decided®®” to modify the NSCC SP that it wished the Court to’ consider.
Where the lines are drawn on maps, and the strategic policies that should apply to each
resulting area (or zone), together comprise the ultimate discretionary decision we have

to make.

4.13 . The design principles in Chapter 17 _

[545] We consider it is useful to re-order and integrate the design principles® in
Chaptcr.17 in 6rder to reflect the programme referred to in that chapter 17. A more
logical order of design principles in the district plan as applicable to the Long Bay

structure plan area divides the principles into three groups relating to:

(a) iandscape and ecological characteristics;
(b) stormwater and flooding;

(c) identity and design.

%0 NSCC Closing Submissions and Mr D W A Mead, Fifth Statement of Evidence [Environment
Court document 3E].
17.5.5 Design Principles and 17.5.6 Additional Design Principles for Long Bay.
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[546] The re-ordered principles can then be listed as directing the City Council to

provide for the three topics as follows:

[al
[Al]

[A2]
[A3]

[A4]

(B}
[B1]

{B2]

{B3]

(C]
[c1]

[C2]
[C3]

[c4]

{Cs]
[C6]

. Landscape and ecology

Protect significant landscape and ecological values of the area, on the basis that such
protection may involve appropriate zoning and/or land purchase {17.5.6(8)].

Bxclude areas of significant vegetation from further development [17.5.6(9)].

[Protect] Natural environmental values .., [by] reflect[ing] caﬁacity of the existing
landform without the need for significant modification ... [17.5.5(1)].

Provide for avoidance and/or mitigation of adverse landscape and visual effects of
development on the Long Bay Regional Park [17.5.6(3)].

Stormwater Management
... Ensur{e] stormwater management is an integral component of overall catchment and/or

site development ... [17.5.5(5}].

Protect habitat values and water quality generally within the Long Bay area and in
particular within the sediment deposition zones in the Okura Estuary by a range of
methods, including restrictive zoning, stormwater guality detention and treatment ponds
{during and after developmént), and the provision of an extended buffer area along the
estuary margin [17.5.6(1)].

Recognise and protect the ecological values of the Long Bay/Olaira Marine Reserve
[17.5.6(2)].

Identity and Desien

Use the results of landscape and ecolog;'cal surveys to. determine the carrying capacity of
the land in order to manage, in a sustainable and environmentally sensitive manner, the
impact of buman activity in the area [17.5.6(7)]. .

Respond ... to the land’s natural characteristics, sefting, landmarks and V'iews ... in the
design and layout ... [and] grouwp ... reserves, community facilities ... shops and smalil ...
businesses ... [17.5.5(3)].

Roading [must] provide safe and convenient access ... maximise public transport access
... [and] facilitate safe and convenient walking and cycling ... [17 .5.5(4)].

Enhance public access to the coast through the provision of pedestrian, cycle or road
access to the coast and estuary [17.5.6(5)].

[Tdentify] a reserve network ... [17.5.5(2)]

Incorporate in the Structure Plan the esplanade reserve requirements resulting from the
Council’s Coastline Survey so that esplanads reserves can be acquired when subdivision
occurs and a coastal walkway (Crimson Walkway) created [17.5.6(4)].
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[C7] Maximise the recreational opportunities of the area by ensuring that esplanade reserves,

sports fields, neighbourhood reserves and scenic bush reserves are provided for

[17.5.6(6)].

[CB] Incorporate means of ameliorating the visual impacts of .development by controlling

location and design of housing, roading and services [17.5.6(10)].

Design principle C6 is irrelevant, so we discuss it no further.

' [547) We have mentioned that it was a repeated theme of Landco’s case that other

parties were wrong to take a ‘constraints-based approach’ starting with a premise that
adverse effects on the environmental values of the LBSP area should be avoided at all
costs, and then using the space left over for development. However, that is, fo some
extent, what the principles in paragraphs 17.5.5 and 17.5.6 in Chapter 17 do. Landco
did not try to argﬁe that thé Design Principles are illegal. Rather its witnesses largely

“ignored them. For the reasons discussed in Part 2.0 (the Law) of this decision in
".relation to Part 2 of the Act, we hold that it is open for a local authority to determine in

- its district plan that partxcular areas are sufﬁcwnﬂy important that dcvelopment should

be limited to the space left after protection of identified valued resources.

4.2 Do the structure plans implement the settled design principles?

4.21  Landscape dnd ecology '

Al Protect landscape and ecological values®?

[548] The NSCC’s structure plan was prepared with the benefit of landscape reports,
albeit slightly flawed through a failure to consider where the landscapes of the area
begin and end, as we described in Part 1.0 {the Facts) of this decision. However, we do -
not have to take that further in respect of the NSCC SP because the NSCC conceded at
the end of the hearing, with Mr Mead’s supﬁlementarjf evidence, that it was appropriate
to draw wider buffers between the coast (loosely) and the start of housing within the

coastal environment.

i ®2 Long Bay additional principle 17.5.6(8) and (9) [NSCC City Plan: section 17: p. 17-9].




282

[549] Landco’s original structure plan as proposed in its submission to the NSCC was

»883

prepared in ‘a very limited time frame™" as a submission. Mr Rough subsequently

gave a report and advice which Landco sta.tes were fed into the Landco structure plan as
it was amended. We have found that the Landco witnesses have consistently under-
estimated both the impact of urban development on the coastal environment and
particnlarly that part which is in the outstanding natural landséape of the Hauraki
Gulf/Long Bay and the contribution of the existing coastal environment to the wellbeing
of present and future residents and visitors to the Long Bay area. We have also found
that the Landco structure plan is unlikely to protect the relevant landscape values and
that when the matters of national importance on Awaruku Ridge are considered together
— the coastal environment and the heritage landscape — a potentially more suitable line
for protecting those values excludes residential developments by pulling such
development back west of the 19th Century ditch and bank fence and, in the catchment
of stream 2, up};iill from the Maori heritage sites. Finally, we accept the evidence of Mr
Coombs, of Ms Lucas®®, and of Mr Mead that further north neither the Landeo structure
plan nor the NSCC structure plan adequately protect the Piripiri Point Ridge, Grannie’s
Ridge, or the Homestead Spur from inappropriate development. ARC witnesses
generallﬁ overstated the likely effects of development on the portion of Vaughans Road
ridge of concern to them. We find that, subject to a 10 metre setback of the type
suggested by Mr Mead®®®, cqntfol flexibility criteria which differentiate between single
and multi-storey buildings, and a policy requiring planting-along the road, the design
principle would be met,

A2 Protect significant areas of indigenous vegetation®*®

[550] The existing terrestrial values are proposed to be protected by the strategies of
both structure plans. Plan “A”%*" annexed to this decision shows bush patches (coloured
dark green). The experts agreed that those and ali other ‘remnants’ are in:ltportal_lt and
should be protected. We have found that all of them are ‘significant’ within the

883

s Mr G Olliver, evidence-in-chief para 5.4(a) [Environinent Court document 221.

_ Ms D> J Encas, evidence-in-chief paras 158 ef ff [Environment Court document 68],
8 MrD W Mead, fifth statement para 7.3 [Environment Court document 3E],

8% Designprinciples 17.5.6(8) and (9).

%7 Exhibit DK07. '
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meaning of section 6(c) of the RMA.  We have also predicted that under the Landco
SP several of those bush patches are unlikely to survive the earthworks implicit in the
. Landco structure plan,

A3 Protect from significant modiﬁcatipﬁ to the landform®®®
[551] Given the scale of the sarthworks proposed we readily find that neither of the.

structure plan maps implements the principle that they should ‘reflect the capacity of the
existing Jandform without significant modification’™.  The NSCC structure plan
requires about 2.1 million cubic metres of earthworks and the Landco structure plan 5
million cubic metres which are large figures by New Zealand standards. Further, those
earthworks are to occur predominantly on hilly land. That is not apparent from the
zoning map in the Landco Structure Plan (paﬁ of Attachment “B” to this decision)
which looks as ifit is on flat ground. In contrast the mare organic (on a 2-D plan) road
lines drawn on the NSCC structure plan respond a little more to the topography and
better demonstrate the statement that ‘“Ecological quality looks messy’®®®. The NSCC
structure pian still requires signiﬁca;nt earthworks, and the sccondary roads appear
spaced to allow two section-depths between frontages.

[552] ‘T he other very important aspect éf the topography — important because landslips
and flood can affect people’s lives and wellbeing — is that much of the land is very
unstable as we described in Part 1.0 of this decision. We have recorded the agreement
of the engineers that wban development caﬁ be undertaken with sufficient careful
earthworks, but of course the design and scale of earthworks have ecological and
landscape implications which we must consider. The City Plan’s concérns about these
issues are reflected in the design principle that the urban design should not require
significant landform modification’. We find that the NSCC structure plan implements
that principle t6 a greater extent than the Landco SP. |

[553] There is one area where the more intrusive approach of Landco may actually be
beneficial and that is on the Vaughans Slopes (North) in the area east of the bush

8 Design principles 17.5.5(1).

89 Design Principle 17.5.5.(1)(i) INSCC City Plan: section 17: p. 17-9].
The American author Ms Joan Nassauer quoted by Ms D J Lucas in her evidence-in-chief (para
167) [Eavironment Court document 681,
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remnant (SLF 103) in stream 1C and west of Homestead Spur. The NSCC structure

plan zones much of this land as LB1 for large lot development, whereas Landco has
more iﬁtensive LB2 zoning., One of Landco’s arguments in favour of its approach was
that these slopes are classified as “high hazard”®’ and fhat its design solution of
stabilising the slopes from the Vaughans Flats up to Vaughans Road and Grannie’s
Ridge would avoid subsequent secondary earthworks. We consider the spirit of the
design principle for the Vaughans Slopes North (east of Stream 1C) is met by more
. earthworking now if it prevents the need for subsequent additional and extensive site

works.

A4 Avoid/mitigate adverse landscape and visual effects on the Regional Park®®

[554] We have predicted that both structure plans would cause adverse visual effects
on the Regional Park and the Hauraki Gulf/Long Bay outstanding natural landscape

unless further changes are made to the plans. In particular concerns arise at:

. Awaruku headland and the eastem end of the' Awarnku Ridge;
e  Homestead Spur;
. Grannie’s Ridge;

® Piripiri Point Ridge.
We turn to the issue of how further ﬁxitigation can take place later in this decision.

[555] Both structure pian maps and their strategies attempt to ameliorate the visual

impacts of development by controlling the location of housing and using planting to
| screen and/or soften bujldings. In Part 3 of this decision we predicted that neither of the
structure plans is }jJ;;eIY to be successful in achieving that on tie Awaruku Ridge or
Headland or the areas within the Hauraki Gulf/Long Bay ONL.

&l Mr J D Johnson, evidence-in-chief Appendix 3, Figure 5 [Eavironment Court document 31].

¥  Long Bay additional principle 17.5.6(3) [NSCC City Plan: section 17; p. 17-9].
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4.22 Stormwater Managementg 23
Bl  Integrated stormwater management
{556] The first relevant principle requires the NSCC to:

... ensurfe] stormwater managément is an integral component of overall catchment and/or

site development (or redevelopment). The location, design and function of stormwater

management techniques should be designed to: ‘

iy Provide an integrated and comprehensive approach fo land development that
recognises the importance of comsidering stormwater fanagement from the
beginning of a development process, including the design of subdivision to
minimise impervious surfaces and protect natural areas through land use and
development controls:

ify  Consider the impacts of land use on stormwater quantity and quality.

iii)  Protect the integrity of the 1% AEP flood plain and secondary flow path.

iv)  Protect and enhance the ecological value of riparian arcas.

v}  Protect and enhance aquatic ecosystems. . ,

vi}  Minimise the effect of stormwater contaminants on sireams and the marine
receiving environment. | .

vii)  Facilitate muliiple objectives where appropriate, including provision of recreational

facilities and protection of significant natural and physical resources.

All relevant witnesses eventually accepted that a comprehensive stormwater treatment
train approach was necessary. It is implicit in this decision that these stormwater
policies®* must be implemented, and there are some rules which start to achieve that.
For example, both structure plans allow for alternative overland flow paths™ to be
identified and protectedggﬁ. They also both séel; to safeguard the integrity of the 1%
AEP floodplain®’. '

[557] Our predictions from Part 3.0 are that the proposed Landco structure plan will
not minimise impervious surfaces. Landco argues that does not matter everywhere
because (inter alia) the catchment of stream 1 >a1ready acts as if it is impervious.

However, that argument runs into difficulty with principles 5(iv) and (v) because we

85 Design Principle 17.5.5(5) [NSCC City Plan: section 17: p. 17-9].
¥4 Objective 8.3.5(2) [NSCC City Plan pp. 8-18 and 8-19],

595 In accordance with Design Principle 17.5.5(3)(iii) (Yellow Book).
85 " Refer NSCC and Landco 9A.3.2.12.

¥T  Refer 9A.3.2.13 and .14 respectively.
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also concluded that the ecological value of riparian areas and aquatic systems will very
likely be further reduced not protected and enhanced. Those design principles are also
not implemented by the Landeco structure plan in another respect. We predicted that it
is highly likely that under the Landco structure plan the base flow of the main stem of
Vaughans Stream will be reduced by 30%.

B2 Protection of the water quality and habitat of Vaughans Stream

[558] The issues that most concern us with respect to the Vaughans Stream catchment

are;

(1) the treatment of headwaters of all tributaries;

(2) connectivity of streams 1C and 1D with the main stream,
(3) stream 2 on the Vaughang Flats;

(4) dewatering of the main stem below stream 9;

(5) changes in stream hydrology during freshes and floods.
We do not consider that the Landeo structure plan implements the design principles.

B3 Ecological values of the marine reserve®®

[559] We have predicted that after development the ecological values of the marine
reserve will very likely experience reduced sedimentation from the LBSP area under
both structure plans. While earthworks are carried out or are open there is a slightly

greater probability than at present of sediment deposition. © That risk can be

appropriately managed by limiting the area of earthworks which can occur

contemporaneously and by suitable resource consent conditions.

4.23  Identity and design®’
Cl  Détermine carrying capacity

[560] Our conclusion on ‘using landscape and ecological surveys to determine carrying

»900

capacity’” " is that the NSCC structure plan has approximately followed this principle.

The Landco structure plan has not. It has deliberatelj;' eschewed what it calls a

Additional principle 17.5.6(2)' [NSCC City Plan: section 17: p. 17-9].
Design Principle 17.5.5(3) [NSCC City Plan: section 17: p. 17-9].
Long Bay additional principle 17.5.6(7) [INSCC City Plan: section 17: p. 17-9].
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‘constraints-based’ approach and adopted an ‘opportunities’ approach. Setting aside the

labelling as a polemic exercise which ignores the strong anthropocentric thrust of most
of sections 6 to 8 of the RMA, in any event the Landco structure plan approach does not
follow the unchallenged principle in the district plan. That is supported by the design

principle 1’7.5.5(1—)(i)9ﬂ1 which seeks that natural environmental values should:

be protected by ... ensuring that ... the residential zoning or density reflect the capacity of the
existing landform without the need for significant modification,

We find that principle is very unlikely to be implemented by either of the proposed .
structure plans, both of which, as we have said, contemplate very large scale earthworks

by New Zealand standards, As Mr Brown wrote for the NSCC, if the two principles

referred to in this paragraph were to be fully applied then. the potential for urban

deveiopment in the LBSPA wo;lld_ be largely limited to ridge tops and sides; and close

to Long Bay Regional Park, housing would be prevented to protect both the

surroundings of the park, and to protect the cultural and historic heritage of the eastern

end of Awaruku Ridge. |

C2  Respond to the land’s natural characteristics

[561] There are two parts to design principle 17.5.5(3): we accept that the second —
grouping of facilities — is met by the structure plans for the most part. Under.both plans
community facilities, shops and small businesses are grouped together around the

village centre propoéed immediately south of Vaughans Stream.

[562] As to the first part of the principle we accept Ms Lucas’s evidence that under the
Landco structure plan®?:

[t]he heavily modified urbanised form proposed would consist of terraced rows of conventional
housing, . The proposal does not meet the requirement of section 17.5.5(3)(i) of the NSCC
District Plan for the design and layout to achieve identity through responding to the land’s
natural characteristics, as well as fo the setting, landmarks and views, The design focuses on the

views and largely ignores the natufal characieristics and the setting,

% NSCC City Plan p. 17-9.
Ms D J Lucas, evidence-in-chief paras 153-155 [Environment Court document 68].
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I entirely disagree with my colleagues Mr Boffa and Mr Rough that the design is innovative.
Instead it {s an outdated approach. When I researched the conceptual design, the typology

identified is Victorian neo-classical based on & combined grid and radial plan.

The coneept is one appropriate for gentle terrain being inappropriately applied to rolling and
steep lands, It is perhaps a reminder of the designs for Dunedin prepared in Edinburgh 150 years
ago in ignorance of the ferrain.  Whilst again designed offshore, there can be no excuse for such

ignorance today ...

While expressed in rather stronger language than is completely professional, we
consider that passage is quife perceptive about the ancestry of the Landco concept and
(its inadequaté response to almost all of the first part of design principle 17.5.5(3). Mr

Brown was similarly concerned that the Landco SP*%;

... fails to take into account topography that is far more akin to the slopes around central
Auckland’s Newton Guilly than the soft, gently rolling topography implied by many of the
drawings and sketches ... to date.

[563] The City Plan’s policy 17.4.1.4(d) and principle 17.5.5(1)(i) require avoidance of
‘significant landform modification’ in a structure plan.. We find that neither of the
structure plans responds strongly to the land’s natural characteristics — rather they very
substantially modify them. We accept that they do — especially the Landco structure

plan — largely respond fo the views outside the structure plan area.

c3 Mgm

[564] Both structure plans attempt to increase the use of public transport. We find that
the location of proposed roads does achieve the design principles, in particular in trying
to maximise public transport. By historical accident or design Long Bay has bus service
levels -approachjng Regional Transport Network frequencies. We find it is likely that
more workers would commute by bus than elsewhere in Auckland®®, Mr Clark
argued”® that it would generally be appropriate to have more people at Long Bay to
utilise the existing services and planned ARTA investment ($38m) to fulfil “not only

% Mr S K Brown, evidence-in-chief para 8.30 [Environment Court document 51.

% Design Principle 17.5.5(4) [NSCC City Plan: section 17: p. 17-9).
%5 Transcript p. 1137, lines 5-10. '
Wr I Clark, rebuttal evidence section 3 p. 5 ff [Enviromment Court document 43A].
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site specific objectives for LB, but also the region’s wider traffic and transportation
goals”. He considered the Landco structure plan scored better than NSCC in this

507

respect” and we accept that.

[565] The best indication of ARTA’s position is from Mr Clark®® who advised us that
an ARTA officer stated it could be assumed that buses would serve Beach Road
extension and Ashley Avenue by existing services; the terminus would be North of
Vaughans Stream; and that services should not be assumed on Valley Road [i.e. an

extension along Glenvar Ridge].

[566] Principle 17.5.5(4) is also concerned with walking and cycling paths and both
structure plans propose these although we have doubts as to the mechanics of how they

proposé to achieve that (see the next point).

C4  Enhanced access™™ .
[567] This principle will be met in respect of roads: both structure plans propose a

new road to the Regional Park on Vaughans Flats. The provision of paths — as
important as roads under the design principle — is less certain because we have doubts

about the mechanisms proposed in the Landco structure plan. Many of the Landco

paths seem to be on ‘reserves’ which may not be reserved.

~C5  Reserve Netwprkgw

[568] We find that both structure élans identify reserve networks. The difficulty — and
it is a-considerable one — with the Landco structure plan is that it proposes all its |
reserves be public reserves when, on. Mr Mead’s evidence (alréady quoted in an earlier
part of this decision), the NSCC cannot necessarily aﬁ';)rd_ to, or may not wish to, buy

Landco’s proposed ‘reserves’. Mr van Jaarsveld wiote”

%7 MrI Clark, rebutial evidence para 3.5 [Environment Court document 43A].

%8 Mr I Clark, evidence-in-chief Annex B Minutes 20.2.07 (refer item 3 3rd bullet) [Environment
Court document 43,

% Long Bay additional principle 17.5.6(5) [NSCC City Plan: section 17: p. 17-9].

" Design Principle 17.5.5(2) [NSCC City Plan:. section 17: p. 17-9].

M1 MrM van Jaarsveld, evidence-in-chief para 5.12 [Environment Court document 161,
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Tt is also not clear to me whether the development contributions from the Landeo plan would be
sufficient to pay for the reserves offered, or whether additional funding would be required,

That is a reasonable position as the NSCC is still to formulate a Development
Contributions policy for the LBSPA®™, and until that is finalised a firm finding on

‘affordability’ cannot be made.

C7  Recreational opportunities maximijsed’*>

[569] We do not consider further sports fields are needed: there are fields in the

grounds of both the schools in the structure plan area, as well as the Ashley Reserve,
- which is centrally placed within the LBSP area. |

[570] The NSCC structure plan map has two neighbourhood reserves on Awaruku
Ridge, and one on the Vaughans Slopes North, There are few if any provisions for
neighbourhood reserves on the Landco structure plan map but it does provide for very
extensive bush reserves to be purchased by the NSQC (if reserve contributions are used
up).” While it is clear that the NSCC wants reserves on the Vaughans Flats, we have .
already commented on the impracticality and lack of ecological viability of the Landco
structure plan in relation to other reserves it proposes be vested in the NSCC. Our
experience generally is that local anthorities do not take kiﬁdly to having steep, high-
maintenance (weed control/fencing) areas foisted on them, let alone having.(pOSsibly) to
pay for them as Landeo suggests here. The problems are exacerbated when we consider
that some of the proposed reserves (e.g. on stream 1C) ate of very dubious viability as
designed on the Landco structure plan - see Annexure “B” to this decision — because it
is not readily apparent what natural feature the proposal is based on, and because we
consider that the bush is unlikely to survive the earthworks necessary to implement the

Landco structure plan in and around its catchment.

P12 See the NSCC proposed policy 9A.3.64.
B 1ong Bay additional principle 17.5.6(6) [NSCC City Plan: section 17: p, 17-9].




291

4.3 Implementing the higher order objectives and policies of the City Plan

4.31 Introduction | )

[571) In order to resolve any tension between any of poliéies. 17.4.1(2) to (9), and in
case we are wrong about the role and importance of the design principles we now
evaluate the structure plans under the relevant Tier 3 chapters of the City Plan: viz
Chapters 7, 8,9, 11 and 12. Finally in this subpart we consider whether any other Tier

3 objectives-and policies are relevant,

4.32 Tangafa whenua/cultural heritage (Chapters 7 and 11 of the City Plan)

[572] We have found that Awaruku Ridge is very important to several iwi especially,
on the evidence given to us, to Te Kawerau a Maki. On that evidence this is the last
relatively unmodified site of importance to that iwi within North Shore City, The

&' in the district plan appears to reqﬁ_ire there should be as close to

unequivocal objectiv
complete protection of the Maori heritage sites on Awaruku Ridge as is reasonably

possible.

[573] - It is difficult fo see how objective 7.4 is being adequately implemented by either
the NSCC structure plan or the Landco structure plan because both allow modiﬁc-aﬁon,
to differing degrees; of .Mac.)ri traditional sites on the Awaruku Ridge. We have
described how the NSCC proposes discretionary activity status (albeit subject to
management plans) over the whole of its proposed LB 7 Zone; and the Landco structure
plan preserves an earthworked reserve, removes other sites where they are under
proposed roads and houses, and seals others under development. In our view neither of
the structure plans achieves the objective’™ of protecting traditional sites' of spécial
significance to Te Kawerau a Maki and other iwi. That was acknowledged by the
NSCC in Mr Mead’s amended plan®'® lodged at the end of the hearing.

[574] All of the archaeological sites on the Ridge (pre-European Maori, 19th century
Maori and European seftler) together with the neighbouring World War 1T features,

collectively create a resource of national importance. Objectives 11.3.2.and 11.3.3 are

NSCC Objective 7.4, :
Objectives 11,3.2 and 11.3.3 [NSCC City Plan pp. 11-4 and 11-5].
‘Mr D 'W A Mead, fifth statement of evidence section 6 [Environment Court document 3E].
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equally unequivocal about the need to protect them, and fhey are not satisfactorily
achieved by either structure plan in their July 2007 form.

4.33  Natural Environment (Chapter 8 of the City Plan)

Coastal environment '

[575] Neither the Landco SP nor the NSCC SP fully achieves the objective’’ of
protecting the coastal environment. Mr Mead in his final evidence for the NSCC partly
conceded this when he lodged his amended plans®® on 19 October 2007. That shows

various buffers between the Long Bay Regional Park and any residential development.

[576] The Landco structure plan map shows various small setbacks from the adjacent
Long Bay Regional Patk. On the Awaruku Headland it also relied on the strip of land
recently purchased from it by the ARC around the coastal scarp.

Ecosystems
[577] As for the ecosystem objective’’® we find that the Landco stmcture plan

complies (at least theoretically) with the waterbody policy’> by showing reserves in the
lower Vaughans Stream and over ifs stormwater management poﬁds/wetlands provided
that the Landco structure plan is amended to ensure éarthworks do not fake place in the
stream bed or-margl'ns. However, neither structure plan implements fully the vegetation
removal and earthworks policy’~ and the Landco structure plan does not implement the
stormwater policy’® because it does not require on-site absorption to be maximised,
Further the Landco structure plan’s reliance on reserves which-may not be created
makes us doubtful whether its propoéals for protecting the natural resources in-the

catchments of streams 1C and 4 would prove effective.

7 Objective 8.3.1.

% MrD W A Mead, fifth statement of evidence Annexures DM 5.1 and DM 5.2 {Environment Court
document 3E].

9 NSCC Objective 8.3.2,

20 NSCC Policy 8.3.2(3).

%1 NSCC Policy 8.3.2(6). .

% NSCC Policy 8.3.2(7).




’ 026

293

Landscape, Landforms, Geological Features and Views
[578j ~We find that in their July 2007 forms neither structure plan implements these _

policies™ adequately for the reasons discussed in Part 3.0 (Predictions) of this decision.

Stream protection

[579] We refer to the objective of stream protection and its 12 policies”. Policies 2,
3,7,8,10 and 11 are partly implemented. We havé previously found it highly likely
that the Landco structure plan would reduce base ﬂo'ws in the upper mid reach and mid
reach sections of the Vaughans main stem by approximately 30% and be approximately
50% 'greate,,r than the corresponding NSCC structure plan effect. This would result
primarily from development in the catchments of streams 9A — 9C as distinct from
Catchment 3, which drains to the lower mid reach at Node 4°%°. To the extent that there
is a correlation between water quantity and quality® %6, we anticipate the NSCC structure
plan would also perform better in quality terms. We find that in these areas the Landco
structure plan is not the most appropriate way of achieving objective 8.3.5 '[Sfream
Protection], policies 8.3.5(4) and (7), and possibly policy 8.3.2(7) [stormwater impacts
on ecosystems], In these régards the NSCC structure plan is a better alternative.

[580] We have also found that the NSCC structure plan, at least as implemented
notionally in the Glenvar Slopes, is likely to have a lesser effect on the ;Vaughans
Stream and its margins than the corresponding Landco structure plan proposal®®’, The
latter requires virtually all of the land north of Glenvar Road extension to be either cut
and/or filled resulting in 48% effective impervious‘ cover and a 100% non-
supporting/elimiﬁatéd stream environment. More particularly, all of stream 9C and ail
of streams 9A aﬁd 9B except for their most northem sections are impacted. In places
the preliminary Landco earthworks design shows fill right up to the main stem above
Node 9 — see attachment “A” to this decision for the ioéation of the nodes — and in the
vicinity of Node 8. In their closing submissions Landco’s counsel indicated that an

earthworks setback, as suggested by Dr Gardner to protéct Vaughans Stream and

%3 NSCC Policies 8.3.3(4) and (5).

74 Objective 8.3.5.

%25 Refer Exhibit DK 07.

Mr P R Cochrane, evidence-in-chief para 4.2 [Environment Court document 34].

%1 DrD Kettle, rebuital evidence Figures DK-R4 and DK-R5 [Environment Court document 12).
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riparian vegetation in the Glenvar area, would be “appmpriate”gzs. Dr Gardner hoped
that earthworks/geotechnical devices could be kept at least five metres clear of the drip
line of main stem vegetation, including the margins of small side streams, and that
where this was not possible for engineering reasons, there would be some

“compensation”gzg.

However, in their present form Landco’s proposals are not
consistent with policy 8.3.5(2) [earthworks in proximity to waferways] and policy
8:3.5(6) [avoiding piping streams]. We also find that the NSCC structure plan would

again better achieve objectives 8.3.2 and .5 in the stream 9A-C catchments.

[581] Probable differences in éffécts are less significant as between the structure plans
in Catchment 3, Although there is a 23% variation in their effective impervious surfaces
both structure plans propose very high levels of non-supporting and eliminated streams
(100% and 7 8% respéctively) and it is relevant that signiﬁcant lengths of stream in the
catchment are already piped. Neither structure plan would retain any high quality
stream lengths. Neither structure plan is h'kely. to achieve the district plan’s third tier

stream based ecosystem and protection objectives.

[582] These last findings are rather tentative because none of the earthworks plans
produced to us are final nor is it proposed they be part of any structure plan; they are
simply possibilities. Further, if we appear to be more critical of the Landco structure
plan that is in part because it gavé us more information about possible earthworks
necessary to achieve it. On thé éther hand, the NSCC’s enginéer Mr Heijs was
concetned to keep earthworks clear of natural features and required changes to the
NSCC structure plan to achieve that,

Stormwater control

[583] The objective and policies are”;

To adopt a comprshensive approach o river and stream system management and avoid, remedy
or mitigate stormwater contaminants and sediment discharge from land-based activities and to

protect the integrity of flood plains.

Landco Closing Submissions 5 November 2007 para 5.99 p, 85 [Environment Court document 87).
Transcript pp 1240-1242.
NSCC City Plan p. 8-16.
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(Policies)

i. By considering stormwater management (including stormwater quality and quantity} as an
integral component of overall site development or redevelopment.

2, By avoiding development in areas that are subject to a one-in-100 year flood for the fully
urbanised catchment, and protecting the integrity of the 1% AEP flood plain.
By foinjznising contaminant levels entering waterways or water bodies.

4, By miﬁjmis'mg run-off peaks as a result of stormwater diéposal.

By encouraging stormwater management including biofiltration practices as a means of
removing or reducing contaminants contained in stormwater run-off, _

6. By encouraging native bush regeneration as a means of slowing and reducing run-off,
preventing erosion and providing habitats for bii‘dé and aquatic fauna,

7. By clustering site development to protecct natural areas, reduce total catchment

- impeﬁiousness and to reduce the areal extent of imparviousness,

8. By requiring water quality treatment for stormwater run-off post development as well as
during land development, ‘

o. By ensuring that secondary/overland ﬁow paths and open main drains are unobstructed by
development. .

10, By avoiding land disturbance and vegetation removal, particularly in sensitive catchments
with high ecological value. '

11. By ensuring that land use activities that have potential to produce significant stormwater
contaminapts confro! contaminant sources on-site through appropriate stormwater
management measures. '

12. By utilising an integrated set of land development controls, including density,
imperviousness, pari{ing aﬁd riparian controls, in order to limit the potential generation of
urban run-off, ‘ -

13. By encouraging and where necessary requiring the storage and detention of stormwater to
limit the potential generation of urban run-off, ‘

14, By encouraging the use of rainwater for non-potable uses to limit the potential generation

of urban run-off.

In earlier parts of this decision we described the basic requirements of a comprehensive

stormwater treatment train, and also the ambiguities in the Landco structure plan as to

how extensive it proposed its treatment to be. We find that it is a necessary but not

sufficient condition to comply with the stormwater policies that a comprehensive

stormwater treatment train apply over all residential except highest density zones within
the LBSP area. That would satisfy policies 3, 4, 5, 8, 11, 13 above and, to some extent,

12 for both structure plans. .I-Iigh'-density residential and commercial zones would need
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special conditions. We find that the Landco structure plan is inadequate in meeting
policy 6. It also fails to a greater extent than the NSCC to implement policy 10

especially in respect of streams 1D and 9A.

4.34  Subdivision and Developmeﬁt (Chapter 9) |

[584] | Chapter 9 includes various objectives and policies about the design of
subdivisions and the ¢onstruction of lots within them, As we explained in Part 2 (The
Law) of this decision the objectives of Chapter 9 need to be read down so that they do
not conflict with higher order obj ectives. We referred to the implementing policies too -
in that part of the decision. We find that the NSCC structure plan better implements all

the relevant environment policies®™ ! than the Landco structure plan, but it is the qther_
way around (slightly) for the ‘wellbeing, health and safety” policies in respect of? safe

and stable building platforms at least on the Vaughans Slopes North.

4.35 Transportation (Chapter 12)
[585] We find that both stracture plans generally Jmplement the transportation

objectives and policies in the City Plan.

4.36  Are any other objectives and policies relevant?
[586] We consider that all other Tier 3 objectives and policies are insufficiently
_relevant to take up further space, That is because Chapters 10, 13-16 all supply
objectives and policies which are to apply (relevantly) when land has been rezoned
under the structure plan process. Nor do we have to consider higher (Tier 2 and above)
objectives and policies because we do not find sufficient inconsistencies and élnbiguities :
in the Tier 3 objectives and policies to require us to go further back up the hicrarchy of
objectives and policies. That is rather helpful-because it entails we do not have to enter
the thicket of changes to the Tier 1 and Tier 2 objectives and policies represented by
Pla}n Changes 2 and 12 to the City Plan.

Under objective 9.3.1 [NSCC District Plan p. 9-41.
Under objective 9.3.2 policy (1)(a) and {¢) [NSCC District Plan p. 9-4].
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44 The regional instruments and the NZCPS

4.41  Consistency with the ARPS

[587] Mr Bradbourne, for Landco, was of the opinion that the lower yield of dwellings
for the NSCC structure plan was™ - '

... an under utilisation of Jand within the MUL. In my opinion this would be to a point where it
would be inconsistent with the overall thrust of the ... ARPS.to accommodate continued
population growth within the MUL ..,

‘While we agree that the overall thrust of the ARPS is to accommodate population
growth within the MUL, we also bear in mind that the ARPS is vague about targets,

leaving détails for subsequent ‘Sector Agreements’.

[588] Of relevance to North Shore City, more detail about its targets is given in the
subordinate instrament called “The NW Sector Agreement’. Under that agreement
NSCC Hhas o provide for around 9,000 new dwellings in the three structure plan areas —
Albany, Greenhithe and Long Bay. Mr Mead produced a figure®™* showing that the
NSCC has provided space for 10,800 additidﬁal'dwéllings in those areas, with an
allowance for some 1,900 in Long Bay 2001 - 2021. However, in turn Mr Shearer
produced a figure®™ entitled “NSC: Additional Dwelling Capacity 2021” which updates
Mr Mead’s rebuttal and shows Structure Plan Aréas (2006) providing for a reduced
percentage of future North Shore dwellings. More particularly, the 25% allocated to
structure plan areas in Mr Mead’s Figure 4 is reduced to either 10% or 7.5% depending
on how intensification occurs. We find that centres and intensification may well have
to accommodate a larger share of future growth as Mr Shearer suggests and that
available greenfields on the North Shore may well be being taken up at a faster rate than
the authors of the NW Sector Agrecment anticipated™.  Neither of those matters
derogate from our finding that, given the capacity provided by NSCC in its three
structure plan areas, the NSCC Long Bay structure plan is not, overall, inconsistent with

%3 Mr A A Bradbourne, evidence-in-chief para 4.11 [Environment Court document 80],

#4  Mr D W A Mead, rebuttal evidence paragraphs 6.14 to 6.17 and Table 9 [Environment Court
' document 3B]. )

%5 Transcript p. 1866 line 39 [Bxhibit 78.1]. ‘

%6 Mr Galbraith QC’s cross-examination of Mr D W A Mead, transeript p. 120-121.
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the RPS, and in many ways it is more consistent with the RPS than the Landco structure
plan.

4.42-  Proposed changes to the Regional Policy Statement

[589] In considering the structure plan maps we must have regard to the proposed
changes to several regional instruments. First we consider the changes to the Auckland
RPS. Weread a large quantity of evidence and heard considerable cross-examination
on the priorities in the proposed RPS (and what changes are made by Change 6). While
it is obviously important fo the Anckland region under Change 6 that more dwe]lmgs are
built — and in a way that integrates with transport systems — Change 6 does not make
that goal more important than other environmental issues. To the contrary, strategic
policy 2.6.5.8’s emphasis on maximising the efficient use of land for housing is

9%« . subject to consideration of environmental and infrastructural issues”.

expressly
[590] As for Change 8 to the RPS that gives considerable strength to the protection of
the landscape at the eastern side of the Long Bay structure plan area. The first relevant
policy in Change 8 simply states (relevantly): '

ONLs located in the coastal environment or pear wetlands ... rivers and their margins shall be
protected by:

{0 avoiding subdivision and the introduction of built structures.

Given its proposed place-in the RPS, that policy is not absolute {none are) but it is
certainly strongly worded. In a statutory document which carefully qualifies a large
proportion of its policies that is an unusually blunt and unequivocal statement in the
proposed RPS, To the extent that the Landco SP proposes development in that part of
the ONL which is contained in the LBSP area (i.e. north of Vaughans Stream) it does
" not implement it. However the NSCC structure plan does, if amended as Mr Mead
suggested in hié final evidence® "

[591] Other important policies in Change 8 are policies 6.4.22(5) and (6) because these

concern respectively management of areas that have ‘physical or visual connections {o

%7 ARC RPS change 6 policy 2.6.5.8 . ,
B8 MrD W A Mead, fifth statement [Environment Court document 3E],
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ONLs’, and a series of criteria for determining that issue. * The first criterion”” is
whether there are important public views to an ONL from adjacent areas. We have
considered whether the views of the Hauraki Gulf/Long Bay ONL from Vaughans and
Beach Roads are important but find they are not on the evidence before us®*’. The
second is”* whether there is important public access to the ONL but that is not affected
here. The third®? is whether there are significant landforms and/or vegetation that
physically gomiects the ONL with adjacent areas. That criterion is important here: the
Piﬁpiri Point Ridge, Grannie’s Ridge and Homestead Spur are all very obvious features
connecting the northern part of the LBSP area with the ONL; Vaugﬁans Stream and its
tributaries connect with the ONL thz.;ough the estuary and mouth of the river. There are
also the patches of significant vegetation which loosely connect the ONL with the

largely bushed headwaters (outside the LBSPA) of Vaughans Stream,

[592] We find tﬁat neither the NSCC structure plan nor the Landco structure plan
implements policy 6.4.22(5).  The quality of the ONL up Homestead Spur, on the
northern side of Grannie’s Ridge, and along the scaward side of Piripiri Point Ridge will
be adversely affected by residential development on it or adjacent to it in a way that we
find inappropriate under both plans given their iﬁpoﬁance locally, regionally and

- nationally.

4.43  The Proposed Auckland Regional Plan: Air, Land Water

[593] Most relevant is pohcy 2.14.1 of the PARP ALW which secks to ‘avoid
remedy or ml’ngate adverse effects of inappropriate use and development of wetlands
and rivers’. Va_ughans Stream is a ‘river’ within the meaning of the policy., That
policy is not directly helpful but in combination with the matters listed in its policy
2.1.4.8 ;che proposed regional plan g‘ivés.some guidance as to what is perceived as
inappropriate — as a negative response fo the relevant matters to be maintained and
enhanced since the latter policy 2.1.4.8 refers to many of the matters discussed in Parts
1.0 (Facts) and 3.0 (Predictions) of this decision.

%5 PRPS Change 8 policy 6.4.22(6)(i).

0 See for example Mr P Rough, photographs P.5 [Environment Court document 28B].
%1 PRPS Change 8 policy 6.4.22(6)(ii).

%I PRPS Change 8 policy 6.4.22(6)(iii).
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4.44.  The New Zealand Coastal Policy Statement
[594] Recalling that all of the landscape expérts agreed that the entire Long Bay
catchment and structure plan area is within the coastal environment we find, in the Iight
of the predictions in Part 3 of this decision, that neither structure plan adequately gives
effect to the NZCPS. Particular aspects of concern include:

s protecting the natural landscape and.feeitures of the Hauraki Gu}f/Long Bay

ONL and the Regional Park (NZCPS Policy 1.1.3(a));
" e protecting the significant historic and cultufal places and areas on the

Awaruku headland and ridge (NZCPS Policy 1.1 .3(b) and (c));

. protecﬁng the areas of significant indigenc;us vegetation around parts of
strears 1C, 4 and 9A (NZCPS Policy 1.1.2);

e protecting the water quality and habitat of the Vaughans Stream- catchment
(NZCPS Policy 1.1.2); and |

o the need to'adopt a precantionary approach to protecting the ecological
values of the marine reserve particularly from increased sedimentation during
earthworks (NZCPS Policies 1.1.4 and 3.3.1). |

We find that the degree and quantity of adverse effects of the structure plans makes

them inappropriate as they stand.

[595] Although we consider that the NSCC SP better gives effect to the NZCPS than
does the Landco SP, we consider that further changes to the NSCC plan change are
required to provide for appropriate subdivision, use and development in this coastal

environment. These changes are detailed in Part 5.0 of this decision.

4.5  Section 32 of the RMA

4.51 Introduction ‘

[596] When conéidering the matters under section 32 of the RMA we must examine
the efficiency and effectiveness of each structure plan’s policies and rules to see which
are the most appropriate for achieving the design principles in Chapter 17 and any
applicable higher tier objectives in the District Plan. The likely effectiveness of the
provisions of the proposed structure plans is examined throughout this and the next part
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of this decision. Their efficiency was the subject of specific, sometimes technical,
evidence which we now examine, Evaluation of the proposed structure plans takes into

3, We were not given anything like a quantitative

account their benefits and costs
benefit/cost analysis in these proceedings. The NSCC, ARC and section 274 parties
(other than the Ngati Whatua Trust) all relied on a qualitative analysis through their

planners.

4.52  Yield and efficiency

[597] For its part, Landco made much of its predictions of reduced housing yield if its -

sfructure plan was not accepted. Its witnesses said that if the NSCC structure plan was

- accepted there would be room for 1,000 fewer dwellings in the LBSP area. Mr

- Bradbourne’s first main chapter of his evidence-in-chief discusses ‘land use efficiency’.
He never states what he means by.efﬁéiency but it seems clear from the contexts that he
is talking about the number of residences that can be fitted into the LBSPA, i.e. yield.
He states thét the likely difference in dwellings under the structure plans is 1,500 and
that™* “highlights the fact that the l.NSCC SP will bring about an under-utilisation of
land within the MUL”. He then analyses various statutory instruments for references to
efficiency. The most important of those is the objective for the Residential Expansion
Zone in Chapter 17 which secks to “... enable ... the efficient use of natural and

physical resources™*’,

[598] There are difficulties with Mr Bradbourne’s approach, First, if we apply the
definition of cfficiency as ‘environmental efficiency’ discussed earlier, then what Mr
Bradbourne is referring to is the use of the land in the LBSP area for the activities for
which society values it most. Both in Chapter 17 of the City Plan and in the RMA,
 those values are much wider than maximising the number of dwellings. Secondly,
while it is meaningful to talk about the efficiency of use of one resource (as Dr
Hazeldine, the ecoﬁomist for NSCC, observed), a judgment still has to be made
‘ compariilg the efficient use of one or more resources with the efficient use of the others
relevant to the prdceeding, Mr Bradbourne has not performed that task, Thirdly, as Mr

Section 32(4)(a) of the RMA.
Mr A A Bradbourne, evidence-in-chief para 4.11 [Environment Court document 803.
Objective 17.4.1. '
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Lunday pointed out, there are other ways of solving that problem if yield is the principal
value sought to be protected (which cleérly it is not).

{5991 Fourthly, there are difficulties with any general surrogate for money when
assessing value in quantitative terms. To use analysis of ‘housing yield” — or in other
cases, of ‘carbon footprints’ — is far too crude. For a start, the former gives only an

approximate measure of gross benefits and the latter, an assumption-laden measure of

946

gross cost. There are other difficulties too. As Professor Hazeldine wrote™ under the

heading ‘Efficiency is not yield”;

First, though, I need to clear up a confusion that has crept into the case. There is some tendency
in submissions on both sides to equaie the ferm ‘efficiency’ to ‘maximum yield’, meaning

housing as many people as possible on a given site.

In my opinion this is not a valid use of the term. ‘Maximising ‘yield’ would lead to building
huge tower blocks, or perhaps back-to-back tencments with no gardens, Clearly, this is notf very
useful —~ we must be in a world of trade-offs, in which yield or density is balanced against other

considerations,
We agree with that evidence, and apply it throughout these proceedings.

[600] Several other difficulties with the Landco approach to section 32 were
highlighted by the open-endedness of Mr Tansley’s concluding statement™":

T consider that it is highly significant that no witness for the Council has referred the Court to the

Plan’s operative, unchanged provisions, for contextual background,

Otherwise, for the reasons that I have outlined, I further consider that any fully informed 32 -
process would have jdentified the mutual benefits of a more intensive residential development
and a more comprehensive commercial centre as the most appropriate, in relation to both the
Plan’s operative provisions and the higher order modification provisions, relative to any
alternative strategy. This is, of course, from a social and economic perspective, leaving other

considerations to be weighed.

Dr T Hazeldine, rebuttal evidence para 4.4 ¢f ff [Environment Court document 20].
Mt M G Tansley, evidence-in-chief para 10.2.0 [Environment Court document 25].
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In my view, the social and economic considerations associated with [Variation] 66 are material

and important matters, From that viewpoint, [ strongly support the Landco SP, and any
- .consecuential adjustments to it that may be appropriate.

[Emphasis added] |

There are a number of difficulties with that passage. First we consider Mr Tansley is
probably trespassing beyond his expertise. He descn'bés himself as a ‘retail consultant’,
not as a planner and not as an economist. Second he has looked at higher order (i.e.
Tier 1 or Tier 2) objectives and policies in the City Plan which are neither settled nor
relevant. Third he has been selective with the lower order objectives and policies he
has referred to. Fourth, witnesses such as Mr Mead for the NSCC have looked fairly
comprehensively at the relevant objectives and policies in the City Plan — especially the
principles in Chapter 17. Lastly Mr Tansley’s economic perspective is limited because
it only considers some fesources not others. A fair and comprehensive economic

analysis has not been attempte&.

[601] Mir Tansley also considered®*® that under the LSP a supermarket would be “... an
irresistible and ... low-risk enterprise ...;’ whereas under the NSCC SP the number of
households in the LBSP area at maturity (i.e. by 2021 when it is anticipated all houses
Would'be ‘ouilf) would fail to generate sufficient spending to support a supermarket.
Since there was no evidence to the contrary we accept that evidence (with doubts) and
find that the Landco structure plan might provide a benefit that the NSCC structure plan

is much less likely to provide.

4.53  Comparison of options in full
[602] Dr Hazeldine made a very interesting point that is often overlooked®®:

There is a problem with many of the expert submissions presented to the Court in this case. In
. comparing {two options, these options must be compared i fili. What this means in particular is
that it is not valid to simply compare, say, the ‘urban form’ of Long Bay under each structure
plan and arrive at an evaluation of which is more desirable on its merits, In addition fo this, we

must also consider the implications of the two options for urban form efsewhere.

Mr M G Tansley, evidence-in-chief para 5.5.8. [Environment Court document 25].
Dr T Hazeldine, rebuttal evidence paragraphs 4.10-4.11 [Environment Court document 20].
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Specifically, in this case, where we have the proposals differing in the number of dwellings to be
developed in Long Bay, we need to ask what would happen to development elsewhere if the
additional dwellings proposed by Landce were not [to] be sited in Long Bay, This could be a
quite difficult exercise, but it is made much less so in the present context by the existence of the
Regional Policy Statement under which the North Shore City Council has signed its (2001)
“Northern and Western Sector- Agreement’™” which commits it to a plan for accommodating |
growth in the demand for ousing in.the city. Specifically, this plan incorporates a commitment
to make provision for around 9000 new dwel]ingé in three ‘greenfields’ sites: Long Bay, Albany
and Greenhithe. The relevance of this commitment 0 the present case is that it can be taken that
if the ‘additional dwellings proposed by Landco for Long Bay are not approved, then the
additional dwellings are instead most likely to be accommodated in the Albany and Greenhithe
structure plan areas, through general infill, and increasingly over time, as the North Shore
District Plan is changed fo give effect to the Regional Policy Statement’s objectives io
accommodate most growth around existing centres, centres like Takapuna, Milford and Bfowns
Bay.

We have carefully re-read the cross-examination of Dr Hazeldine by Mr Galbraith QC
on that evidence, and we continue to find it unshaken on the key points, so we accept it,
with one gualification. We have quoted the full passage to give the context. We do not
necessarily agree with the last sentence. Houses in Long Bay are not in the same
market as the other areas of North Shore City mentioned by Dr Hazeldine. Indeed he
seems to realise that elsewhere in his evidence in a passage where he acknowledges the
pdtential differentiating characteristics of residential development in the LB SPA.
People who cannot buy in the coastal environment of Long Bay may move out of the
City altogether. However, that should not obscure the importance of his general point,

that options must be compared in full.

[603] On that basis Dr Hazeldine concluded that the evidence of Mr J T Baines, a
social assessment specialist calléd by Landco, was incomplete. After the passage just
quoted Dr Hazeldine continued”™':

MrD W A Mead, rebuttal evidence par 6.13 [Environment Court document 31.
Dr T Hazeldine, rebuttal evidence paragraph 4.15 ef ff [Environment Court document 20],
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Thus, for example, Mr Baines in his submission on ‘social well-being’ compares only the Landco
and NSCC proposals in the context of Long Bay itself. But, whatever the merits or otherwise of
the points he makes, this, unfortunately, is not the comparison he should be making. He should
be comparing Landoo’s SP with the NSCC SP plus the effects on the other sites where the
additional Landce dwellings would be located ... Mr Baines has not carried out this comparison
[éo] we can’t know what the outcome of it would be, but it seems to me reasonable to note two

points:

(a}  Adding the thousand or so additional dwellings that are at issue here to the other sites
would quite likely add to the ability of those developments and neighbourhoods to
generate social amenities of the sort he discusses only in the Long Bay context.

(b}  The much different and less infensive developmeni of Long Bay under the NSCC SP
would quite likely attract residents to whom what to others would be disadvantages — far
away location,' lack of a large shopping centre, not inauy neighboﬁrs — would actually be
just what they are fooking for. Then the other sites, in their more urban locations, can
satisfy the needs of those who prefer a denser, better serviced, more urban neighbourhood

experience.

We accept Dr Hazeldine's fundamental point — that Mr Baines has not carried out the

necessary comparison — as fair criticism of Mr Baines’ evidence,

[604] Finally we accept Dr Hazeldine’s conclusion on the relative environmental

efficiency of the two sets of structure plan mapsgsg:

There has been much argument and debate in this case about, in particular, whether the more
intensive Landce proposal would bring harmful environmental effects and whether steps in
- mitigation of these would be'effective. These are important issues, but, again, from the overall

efficiency perspective that I have been urging in this section, the debate may be misdirected.

The appropriate question is whether the additional environmental damage and/or the addit_ional
costs in mitigation associated with Landco SP would be greater or less than the environmental
damage and/or mitigating costs entailed by shifting those thousand additional dwellings to the
two other greenfields sites within North Shore City (and/or existing urban centres).

Dr T Hazeldine, rebuttal evidence paragraph 4.21 et ff [Environment Court document 20].
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4.54 Conclusions

[605] We were disappointed that in such a major case there was no attempt by any
party to quantify and then compare the actual net benefits from the current rural use of
(at least) the Landco-owned eastern part of the LBSP area with the possible net benefits
of each of the proposed structure plans. The lack of a full and proper mmpaﬁson of the
net benefits from the different options is especially important for Landco’s position
because its case was that significant changes could not be made to the Landco SP
without having fundamental repercussions for the viability or ‘feasibility’ of its

proposal. We have no objective basis on which to make the assessment.

[606] W¢ conclide that the question of which structure plan is more efficient and
effective is, on the evidence before us, a very subjective questioh which has to be
decided- almost entirely on how well the structure plans respectively pass the other
statutory tests.

4.6  Part2 of the Act _
4.61 Introduction: enabling wellbeing
[607] In relation to Part 2 of the Act counsel for Landco wrote in their final

submissions:

Broadly speaking what distingnishes the balancing process carried out by all other parties from
that undertaken by Landeo’is that the other parties essentially failed to investigate, understand or

appropriatelyrtaké social considerations into account.
There followed 35 pages of submissions on that issue under these subheadings:

(@)  The importance of social values at Long Bay in the context of Part 2;

(b) The importance of careful urban design ’;o understanding and achieving social objectives
and to the Part 2 balancing process; .

{c) the importance of the village cenire to achieving the social objectives and 1o the Part 2
balancing exercise; .

(d)  comparative urban form and social effects of the Landco SP and NSCC SP proposals;

{e) Failure by the NSCC io weigh social implications of its proposal warmrants extreme

caution.
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4.62 Social effects of developing the LBSPA
[608] Counsel for Landco submitted that the social effects of development at Long Bay

are an important consideration to be weighed, and that that importance is found in:

{8)  The current zoning of the land s
(b}  The general direction to use land efficiently;
(¢}  The significant growth press_m‘é in the Auckland region, and the regulatory instruments
which identify Long Bay as an integral part of the solution;
(d)  The regional and district imperativés to improve the quality of iiving for the residents of
~ Auckland (including objectives notified in this SP process).

953 of the current zoning is

We consider point (a) is nearly meaningless, The objective
stated in Chapter 17 as being to enable the extension of the urban area in a2 manner that
responds to the environmental constrairits-and opportunities and enables efficient use of
the land, There is no express mention of “social value’; aﬁd to the extent thét ‘social
wellbeing’ is one component of the purpose of the Act, the ‘environmental opportunities
and constraints’ mentio‘nLc.d'in the objective are directed by the Act’s sections 6 to 8 to be
components of that wellbeing, Point ('bj: Landco’s reference to ‘efficiency” repeats the
. wording of the Chapter 17 objective but without stating what is meant by efficiency in
these circumstdnces. so it too is meaningless without elaboration,  The statutory
instruments referred to in subﬁnission (c) have been discussed already, although the
weight to be given them is an issue still to be dctennined. As for (d) — the imperatives
to improve the quality of living for the residénts in Auckland — this perpetuates the error

inherent in so much of the argument and evidence for Landco that the quality of social |
wellbeing is somehow opposed by, rather than as Parliament has directed, contributed to
by the section 5(2)(a) and (b) and sections 6 to 8 matters. |

[609] Rather surprisingly, counsel for Landco submitted that somehow the social

-values of the Long Bay structure plans are of regional importance to satisfy the ‘growth

concept’ because as the ARGS states”™":

93 Objective 17.4.1,
%  ARGSp. 49.
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The Growth Concept avoids development of the most highly valued and sensitive catchments and
coastal environments, and highly valued rural areas, landscapes, bush, habitats and public open

space, while protecting or enhancing environmental values in already urbanised areas,

We do not see any direct reference to any ‘social values’ there, although we appreciatle
that under sections 5(2)(c), 6, 7 and 8 of the RMA. the avoidance of development in parts
of the Long Bay structure plan area will contribute greatly to enabling social wellbeing,
That is not the point Lanidco appeared to be making. Indeed we have already observed
that Landco’s interpretation of the Act denies the case of the Long Bay Society that
those matters contribute to their weﬁbeing and that of future residents of the LBSPA.

4.63  Importance of urban design
[610] Counsel for Landco submitted that”™:

Proceeding from the foundation that social effects are an important consideration in the Part 2
agsessment [the Court should] address the importance of careful urban design as the basis for
undérstanding, and therefore taking into account, the likely social effects of a proposal to use or
develop land. .

Virtually every development proposal gives rise to potential conflict between the proposed “use
and development” of a resource and natural values associated with that resource. It is an inherent
requiremeﬁt of Part 2 that this conflict must be resolved in a manner which both enables people
Iand-comrminiﬁes 1o provide for their well-being, health and safety, as well as protecting natural

“values.

That passage repeats the mistake we identified in Part 2.0 (the law) when discussing Part
2 of the Act —that is to assume that section 6 to 8 values are ‘natural’ values which must
be opposed to social wellbeing. To the contrary we have held that except for section
7(d) and, possibly, section 6(c) all of the Vélues in sections 6 to 8 are contributors

towards social wellbeing, i.e. they are social values.

[611] Counsel for Landco then embarked on a comparative analysis of NSCC’s

proposed Chapters 9A and 17B with Landco’s version as a justification for Landco’s

structure plan map and strategy in preference to those of the NSCC, We have already

%% Landco’s closing submissions paras 4.43 and 4.44 [Environment Court document 87),
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held and confirm that is putting the cart before the horse. The new Chapters 9A and

17B objectives and policies must flow from the new structure plan map and strategy

(description) not direct it,

[612] Landco is critical™® of the ‘complete failure’ of the NSCC to undertake an
‘urban design’ process. That is an unfair and misconceived criticism since Chapter 17
of the City Plah does not require an ‘urban design process’.  Rather it outlines a
structure plan process and we find that the NSCC has adequately followed that. In fact,
the criticism can be reversed: it is the Landco structure plan process which does not
follow the steps set out in the design principles. In particular Landco has resisted the

direction®’

that it should use fhie results of landscape and ecological surveys to
determine the carrying capacity of the land in order to manage “... the impact of human
activity in the area’. .Whﬂe Landco had received™® ecological, archaeological,
geological, stormwater, planning and earthworks reports before it prepared a structure
plan, there was no landscape report at that stage. We gain the impression that the first
and all subsequent iterations have been driven by earthworks plans to a greater extent

than they should have.

4.64  Fmportance of the village centre _
[613] Landco’s counsel submitted that®™ the NSCC structure plan has no regard to the
social consequences of the scale of the village cenfre. In contrast, the Landco case is

that%? :

The village centre capacity designed info the Landco SP is based ont Mr Bgerton’s experiences of
developments which have succeeded or failed depending on the scale and mix of the town centre,

He regards this as a critical aspect of masterplan design.

L

6 andeo’s final submissions para 4.52 [Environment Court document 87,

T Design Principle 17.5.6(7). ,

% Landco’s final submissions para 4.54 [Environment Court document 87).

%9 Landeo’s final submissions para 4.69 [Environment Court document §7].

%% Landco’s final submissions para 4.70 [Environment Court document 87] referring to Mr P H
Egerton, first statement of evidence paragraphs 6.237 — 2.240 [Environment Court document 23},
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Mr Egerton’s suggestions of villgge capacity were supported by the expert testimony of
Mr Baines (sociologist), and Mr Tansley (retail supply and demand).  Counsel for
Landco submitted®®:

Tt is clear from the evidence of these three witnesses that the size and make up of a village centre

will have an important influence on whether:

(a) Compacturban form is likely to oceur on the city fringe. -
{ Messrs Egerton and Baines expressed the clear view that the success of this type of
accommodation (both getting the developer to build it and getting people to occupy
i) is closely linked to the nature of the goods and services available;’®
(i)  They also identify the existence of an anchor tenant with the power fo atiract the
range of necessary ancillary shops as being an essential requirement;’®
(iiiy Mr Tansley gave evidence that the anchor tenancy would need to be a supermarket
. of no less than 2500 m? floor area
(b)  The village centra will provide a level of goods and services to attract a critical mass of
households (whether attachéd or detached) necessary to support the centre.
“(¢)  Mr Tansley identified a very comfortable number of households as 2975, and the’ cut-off
point for viability at around 2505 households. >
{(d) A village centre will act as a sustainable community focal point®®, and thus achieve the

common objective of both proposals to create a ‘sense of community’,**

[614] In contrast the capacity of the village centre in the NSCC structure plan is not

assessed — according to the Landco case. Its counsel submitted that™®:

This gross failure by the NSCC to attempt to understand and address the social implications of its
village centre is in Landco’s submission, another example of the NSCC's lack of concern with

social considerations and its preoccupation with matters pertaining fo the natural environment,

961

o Landeo’s final submissions para 4.72 [Environment Court document 871.

Mr P H Egerton, first statement of evidence paragraphs 5.90 — 5.93; and Mr J T Baines, evidence-
in-chief paragraphs 9.38 — 9,39 [Environment Court document 26].

Mr P I Egerton, first statement of evidence para 6.240; and Mr J T Baines, evidence-in-chief para
10.2 [Environment Court document 26].

Mr M G C Tansley, evidence-in-chief paragraphs 2.3.3, 5.5.2 and 5.5.3 [Environment Court
document 25].

MrM G C Tansley, cv1dence-m~cmef paragraphs 5,5.6 - 5.5.7 [Environment Court document 23],
Mr P H Egerton, first statement of evidence para 6,245 [Environment Court document 23].
Objective 9A3.5 of both structure plans.

Landeo’s final submissions para 4.77 [Environment Court document 87].

963

964




311
We consider that the NSCC structure plan (as ameﬁded) goes as far as it needs to in

enabling the present and future residents of the area and any new community to provide
for their future wellbeing, health and safety and generally achieves Design Principle
17.5.5.3(ii).

4.65  Feasibility of delivery _

[615] Mr G M Olliver, the Chief Executive Officer of Landcb, in his evidence’® and
Mr P G Egerton’” were both concerned about the ‘balance’ of the Landco SP being
upset by any changes, because there would be a ripple effect throughout their concept.
Mr Egerton identified some of the potential effedts as being a failure to atiract higher
density development, an unwillingness to construct roads through Glenvar or up
Vaughans Slopes (North), énd consequent development of stand-alone houses on
Awaruku Ridge. Other potential effects identified in the evidence were an earthivorkin g
surplus or deficit 50 that fill would have to be trucked across Vaughans Stream or even

out or into the LBSPA at great cost and inconvenience.

[616] While we undérstar_td Landco’s concerns, it could have called full evidence as to
all the existing benefits aJ:}d costs includiﬁg current land value for existing pastoral uses
as against prospective benefits and costs, It is important that any decision as to
feasibility is based on objective evidence as to value,- We should not rely on assertions
about projected yield and costs which rely on the (undisclosed) price a devélopment
compaﬁy speculated its land was worth, Without meaningful economic evidence — see
Memon and Ors v Christchurch City Council’ 7{ for a case where that was provided
properly —~ we simply do not 'have_ enough information on which to make a quantitative
decision about Mr Olliver’s and Mr Egerton’s claim. Mr Egerton’s ‘ground truthing’®"2
— to establish that a structure plan can deliver on the ground what it promises on paper —

is a very poor substitute for robust economic analysis.

969

070 G M Olliver, evidence-in-chief para 3.2 [Environment Court document 22],

Mr P H Egerton, evidence-in-chief, para 5.93 [Bavironment Court document 23A].

7! Decision C116/03.

92 AsMr Otlliver described it: Mr G M Olliver, evidence-in-chief para 7.4(1) [Environment Court
document 221, : ’ '
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4.66  Environmental compensation: illegal taking or legal benefit?
The evidence and submissions
[6 17] Mr Bradbourne wrote”:

Mr Nugent touches upon the issue of public acquisition of reserve areas” .., when referring in

particular to the heritage protection area. To my mind this question also needs to be addressed
in relation to afl of the proposed buffer areas. Bearing in mind section 185(2) EM Act I consider
that the ARC proposal for extension of the buffer areas beyond those already provided. by Landeo
in ifs proposal would be unfair to Landco, and should, if the need can be established, be the

subject of a requirement to designate. In particular it is my opinion that:

¢ The proposal (to establish buffers) clearly has the potential to preclude development of
private land in order to bring a claimed benefit to the public;

e Asamatier of principle benefits of this nature should be paid for from public funds, not by
individual land holders; -

» The appropriate, and transparent, technique (if the need is established) would be for these
areas to be designated as Regional Park and acquired by the ARC.  After all this was the
approach taken by the ARC in 2001 which resulted in the purchase of the aress shown on Mr
Olsen’s Annexure No, 5;

«  That the public authoritics chose not to seck to acquire this land when deciding how best to
protect the park must presumably relate to their perception of the extent of the benefits, and
the cost of attaining those beneﬂ"cs; _ |

s If the benefits do not warrant the cost being met by a public authority, it is difficult to see
how that same cost can eﬁectively be transferred to the private landholdér; and

¢ Indeed, even if the cost was warranted, but public funding was not avaiiable, that is no

Justification for casting the obligation of providing a public benefit on a private landholder.

The NSCC and the ARC both designated land in the area “North Shore City Park’ and
‘Regional Park’ respectively in 2001 or 2002. The City Council acquired 38.4749 ha at

the northern end of the LBSPA. The reasons for this designation as contained in the

f.975

Notice of Requiremeh Summary were:

... to increase the amount of public open space in response to population growth, provide a rural

coastal experience, preserve a large area of rural coastal land next to a sensitive marine

973
974
975

Mr A A Bradbourne, rebuttal evidence para 4.29 et ff[Environment Court document 80A].
Mr T D Nugent, evidence-in-chief para 4.16 [Environment Court document 823,
Quoted by Mr A A Bradbourmne, rebuttal evidence para 5.5 [Environment Court document 80A}.
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environment, and linking the region;al park with North Shore City’s proposed “crimson walkway”
along the edge of the Okura River.

[618] For its part the ARC later acquired three areas in the central and southern parts of
the Regional Park having a total area of 5.8887 ha. The reasons for the ARC

designations were stated in the Notice of Requirement summary as being:

... These areas of land have been chosen to help minimise the visual impact of future
development nearby, enhance the experience of park visitors and enhance the rural coastal

character of the area,

The ARC’s extensions to the Regional Park abut the buffer areas suggested by witnesses
such as Mr Scott, Mr Olsen, Mr Nugent and Mr Mead for the Awarnku Ridge, Mr
Brown confirmed in hig rebuttal evidence that between them the NSCC and the ARC

have spent $32 million on acquiring those parcels of land.

[619] In their closing submissiohs Landco’s counsel expanded on the themes raised by

Mr Bradbourne®’’:

... that the Court should be‘slow to seek the sterilisation of significant areas of land within the
SPA by the imposition of large additional buffer areas, This is particularly so when both
councils have already acquired land for such “buffer” purposes, and buffers of the extent

proposed by some witnesses would:

()  Have significant adverse impacts on the urban design and liveability of the Long Bay SPA
and on the yield able to be generated””’ (an important issue when it is apparent that the
witnesses proposing large-scale buffers seem to have done so in isolaiion and have not
given consideration to the effects that their proposed buffers would haw; on the other
aspects of the structure plans); _

(b}  In paricular, a reduction in yield (below around 2,505 dwellings”®) may limit the
opportunity to establish a supermarket in the Village Centre and for the SPA to therefore
achieve the benefits that would flow from a vibrant and efficient Village Centre;

{¢) TFavour existing residents in the vicinity, and existing users of thelRegim_}al Park, ghead of
the needs of future residents of the SPA‘; ‘ ' -

Landco final submissions paras 7.21 and 7.22 [Environment Coutt document §7].
#7 MrM Williams, Fourth Statement of Evidence section 2 [Environment Court document 307,
MrM G C Tansley, evidence-in-chief para 5.57 [Environmenf Court document 25].
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{(d) Unfairly and unreasonably impose significant costs on the property owner without
appropriate compensation as a “quasi-taking” of the land for public purposes’
{e) Have an uncertain (i.e. unquantifiable} effect in terms of “cushioning” the impact of

urbanisation on the Regional Park at Long Bay.

The Court has had the benefit of a site visit. The cumulative impact of the variously proposed
controls is bought forcibly home in Landco’s submission when one visits the SPA and see the
swathes of private land sought to be sterilised as visual, landscape, heritage or Regional Park

“buffers”.

Consideration

[620] We accept that in fact protection of the outstanding and/or amenity landscapes,
historic heritage, and significant habitats will restrict the use that can be made of land by
owners within the structure plan area. Fﬁrther, itisa genefal legal principle under the
RMA that private land should not be zoned for reserve purposes unless the landowner
agres or the land is unsuitable for development: see Capital Coast Health Limited v
Wellington City CounciP®®. Buf in that case the Environment Court qualified that

" principle when it accepted the agreed statement of counsel that”®":

However this general principle is always subject to the provisions in Part IT of the Act. Where
particular land has such significance in terms of any of the factors listed in 5.6 and 5.7 of the
Resource Management Act 1991 that its use or development ought to be substantially limited or
precluded, then land use controls which may have that effect may be appropriate regardless of
the ownership of that land (but subjebt to 5.32 and 5.85). '

[621] Mr Galbraith referred to the principle that private land should not be used to
create a public reserve. He referred to Murray v Whakatane District Council® as
authority for that proposition. The Environment Court concluded in that case that the
opposing parties;

Are not entitled to expect a land owner with valuable private land zoned Residential A to curtail

legitimate activities and form a private regerve.

7% Mr G Olliver, rebutal evidence section 5 [Environment Court document 22].

%0 Environment Court, 19 January 2000, W4/2000 at para 7.
%1 Environment Court, 19 January 2000, W4/2000 at para 7.
%2 Environment Court, A176/2002.
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That case can be distinguished. The Long Bay land is not zoned residential and the

permitted activities on the land are, at present, rural.

[622] In any event, as Ms Campbell submitted, Murray needs to be read subject to the
Supreme Court’s more recent decision in Waitakere City Council v Estate Homes
 Limited®®. There the Supreme Court considered whether a condition of a subdivision
consent requiring that land needed for an arterial road be vested with the Council
amounted to a taking of land. The Court held that there was no taking, endorsing the
High Court of Australia’s comment in Lloyd v Robinson®® that:

... the landowner must decide for himself whether the right to subdivide will be bought too
dearly at the price of complying with the conditions.

The same general principle applies here, Landco’s land is not being taken. Instead the
company wishes to obtain residential zoning for its land, If it elects to use that zoning
rather than fely on existing use rights to continue farming it must accept the appropriate

conditions in zone rules or resource consent conditions in return.

[623] In this case various areas have been identified as ‘conmservation areas’,
‘ecological/stormwater areas’ or ‘enhancement areas’. The proposed buffers could fit
into one of those areas. Generally those ‘environmentai'compensation areas’ are all
areas which may heed, for restoration or protection or enhancement purposes, to be
excluded from full wban development. It is important to recognise that the
environmental compensation areas are, unlike proposed roads or reservés, not areas for
proposed financial contributions™’ by the landowners. They are areas required by Part
2 of the Act (and by various subordinate provisions we have identified in the NZCPS
and the City Plan) as environmental compensation to remedy, mitigate, or enhance

various features of the Long Bay environment,

[624] As for the suggestion there is a quasi-taking we cannot accept that. The issue of

‘de facto’ taking has arisen frequently in the Buropean Union. For example, we refer to

%8 (Supreme Court) [2006] NZSC 112, {2007] NZRMA 137. .
%4 (1962) 107 CLR 142 at 154,
5 Section 108(10) of the RMA.
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the decision of the Buropean Court of Human Rights in Pine Valley Developments
Limited v Ireland®;

There was no formal expropriation of the property in question. [N]either in the Court’s view,
can it be said that there was a de facto deprivation. The impugned measure was basically
designed to ensure that the land was used in conformity with the televant planning laws and title
remained vested in Jthe owner], whose powers to fake decisions concerning the property were
uraffected, Again, the land was not left without any meaningful alternative use, for it could
have been farmed or leased. Finally, although the value of the sife was substantially reduced, it
was not rendered worthless, as is evidenced by the fact that it was subsequently sold in the open

market ...

All the points made there could equally be applied to Landco and its land within the
LBSPA.

[625]1 We hold that the suiamission that the land in any buffer is sterilised is wrong
because the whole point of the bufferé is to protect and enhance the naturalness of both
the buffer and the adjacent land outside the LBSP area. It is {ronic that counsel for
' Landco have chosen the term ‘sterilise’ — obviously meaning it in the figurative sense of
‘render unproductive, unprofitable, or useless’®®’, In fact the literal meaning of sterile is
‘to destroy the fertility of’ %88 and in a sense that is what the oppoﬁents of the Landco SP
are conc;erned with. Far from such buffers being ‘sterilised’ they are being enhanced or
enﬁched from the perspective of one or more of the matters of national importance in
section 6 and of the people who méy eventually Hve in the strﬁoture plan area as well as
those who live and visit in the Long Bay area at present or who may in the future. The
more specific submission that the buffers will reduce the yield of residences overall may

well be true — we discuss that later,

[626] Landco generally criticised the witnesses proposing the large-scale buffers for
not considering the effects that the buffers would have on other asppcfs of the structure

plans. But that is not the correct legal test. It is not merely the effects on the proposed

% (1992) BCHR Reports, Series A, No, 222 at para 56; 3 Intemational Environment Law Reports, p.

570 at p. 574.
The Shorter Oxford English Dictionary p. 2123 (meaning 4) [OUP, 3rd Edition 1985 revision].
The Shorter Oxford English Dictionary p, 2123 (meaning 4) [OUP, 3rd Edition 1985 revision].

987 -
938
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structure plans that has to be evaluated, but the effects on the management of the
LBSPA under Chai:ter 17 of the District Plan and Part 2 of the Act. That test was not
well met by Landco’s own witnesses — Mr Bgerton barely referred to the design
principles in Chapter 17 of the District Plan or any higher objectives, In relation to Part
2 of the Act Mr Bradbourne compares the structure plans in an incorrect way. He does
not set out to compare the two strategies and the related maps, but rather the subordinate
implementing objecﬁves and 'policies in proposed Chapters 9A and 17B.
. Inconsistently, once he tries to compare objectives in detail he leaves them and gives
new descriptions from the evidence (not from the objéctives and policies). For
example, in the context of ‘enabling ... Wellﬁeing’gsg he catalogues the advantages of
the' Landeo structure plan as being a ‘vield’ of residences fhat will support a village
centre which will ‘actually’ be able to meet the needs of résidents, create a sense of
community; a ‘cohesive urban form’, a functional aﬁd attractive road system; and more

support for public transport.

[627] As for Mr Bradbourne’s arguments that the ARC and NSCC have already
~ designated and acquired some land from the landowners, we consider that overlooks that
dealing with inlcompatible activities is not éll to be borne By the environment receiving
the ‘nuisance’. Indeed, looking at it dispassionately, the evidence shows that the 1ocai
anthorities have fegentiy spent a great deal of money ($32 million) on acquiring
additional land on the eastern edge of the Long Bay structure plan arca.  Further, the
burden to be imposed on the landowners is not so great; the buffer areas will remain in
private ownership and will add to the privacy and amenities enjoyed by future
residential owners. The buffer areas are capable of use by their owners. We accept
that the Awaruku ‘Rjdge buffer has fewer possible activities but its contribution to

residential amenities in terms of privacy and outlook would still be high.

4.67  Sections 6 to 8 of the RMA

[628] In relatipn to Part 2 6f the RMA Landco relied on the evidence of Mr
Bradbourne, He referred to achieving social wellbeing under section 5(2)but, for
reasons unknown to us, but which raise doubts about his objectivity when discussing the

RMA, he does not refer in the same way to:

Mr A A Bradboume, evidence-in-chief para 7.15 {Environment Court document 801,
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¢ cultural or economic wellbeing in section 5(2);
s  sections 6(b) to (f);

"o section 8;

— and his discussion of the coastal environment is confined to comparing the proposed

implementing objectives. As to all other section 6 matters Mr Bradbourne simply states

first that all matters fraversed in section 6 are the subject of objectives (in proposed

Chapters 9A and 17B) in both structure plans; secondly that the objectives are the same

in both structure plans; and thirdly that those objectives and policies do recognise and
provide for the section 6 matters, We hold that we should give very little weight to the

evidence of Mr Bradbourne in relation to our overall evaluation.
[629] In relation to section 6 of the RMA we find that the Landco structure plan:

(a) promotes inappropriate develop:hent and use in the coastal environment

and in the outstanding natural landscape of Hauraki Gulf/Long Bay,
- (b) doesnot adequafely protect Vaughans Stream which is a significant habifat

of indigenous fish and invertebrates; '

(¢) does not adequately recognise and provide for the relatiénship of some iwi
with their ancestral lands and sites; -

(d) does not sufﬁcienﬂSr protect the historic heritage of the coastal end of
Awaruku Ridge from inappropriéte use and development.

[630] In relation to section 7 of the Act: no'party referred in' any detail fo section 7(a)
and (aa); we have discussed the efficient use and development of resources — paragraph
(b} — in our analysis under section 32 of the Act; paragraph (e) is repealed, paragraphs
(i) and () are irreievant, and the others are considered elsewhere in this decision.

Section 8 is provided for in our consideration of section 6(¢) matters,
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47 Overall assessment

4.71 Introduction

[631] The end of all our fact-finding, law stating, and predictions of effects is to put us
in a position where we can add all the qualitative costs and benefits for each structure

plan (and any amendment to it) and decide which better achieves the purpose of the Act. -

[632] In Part 0.7 we summarised the mandatory considerations when deciding a plan
change. In the light of the facts, predictions and law we now make decisions about the
weight to be given to the various statutory instruments discussed in Part 2.0 (the Law) of

this decision. The instraments or provisions which remain to be considered further are:

() the operative district plan — the City Plan;
(b) proposed changes to the district plan;

(c) the Auckland RPS;

(d) theproposed Changes to the RPS;

(e) the New Zealand Coastal Policy Statement;
(f) Part2 of the Act.

Of those, (a), (¢) and (f) must be considered according to the relevant statutory tests. As
for (b) — the other proposed changes to the City Plan — we do not have to consider what
weight is to be given to those because there are insufficient ambiguities in the City Plan |
to force ug up to the level at which we might need to have to resort to them. As for (c)
— the Auckland RPS — we have found that neither proposed structire plan is inconsistent .
with the RPS. However, (d) — the proposed Changes to the RPS — need to be ‘had

regard to’,

[633] In all the circumstances as we have found them, we should give the Changes to

the ARPS ‘weight’ as follows, in decreasing order of importancé:

(1) subject to (2) some weight should be given to the relevant parts of Changes
8, 9 and 10 to the proposed RPS where they are relevant and therefore have

" o be had regard to; |
(2) little weight should be atta"ched to proposed Change 6 to the ARPS despite

its general importance, because practicalljz:
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(a) the RGS’ housing térget for Albany, Greenhithe and Long Bay has

already been achieved;

(b) Long Bay is not shown as a transport corridor on either the RGS®™ or
Change 6 to the RPS™!. Further, Long Bay is literally at the end of
the road at the northern end of North Shore City.

4.72  Our assessment of the structure plans
[634] The task for the Environment Court in the MUL case (North Shore City Council
v Auckland Regional Council)®” was to describe whether or not urbanisation of the

Long Bay and Okura areas:

Would not necessarily have such adverse effects on the environment section to outweigh the’
value of use and development of the natural and physical resources involved to enable people to
provide for their wellbeing, health and safety by living there,

[Our emphasis]

In these proceedings we are faced with the task of actually making the assessments ‘not
necessarily’ precluded by the MUL case.

[635] We should now step back and examine which of the structure plans — in their
modified forms — taken as a whole in relation to all the relevant factors better achieves
the purpose of the Act. In passing we should mention that a theme of the evidence and
submissions®® for Landco is that we are undertaking a balancing exgrcise.- That is not
corréct: a better metaphor is that it is a weighing exercise. Our job is in fact simpler if
what needs to be added on each side of the scales does not balance. ~We consider all
matters raised, but the most important relevant factors affééting the enablement of

social, economic and cultural wellbeing in the two structure plans are:

0 Auckiand Regional Growth Strategy ﬁigure 5: ‘Growth Concept 2050°,

%1 RPS Change 6 Schedule 1.1.
#2 North Shore City Council v Auckland Regional Council [1997] NZRMA 59 at 95.
995 e.g. Mr Galbraith QC, opening submissions at para 5.58 [Environment Court document 211.
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A. Factors for Landco Str_ucture Plan are that it:

1.

=S b

allows more than 1,000 extra dwellings to be built;

provides a more efficient preliminary geotechnical solution in that
proposed cut equals fill and has a reduced need for secondary
earthworks; | .

provides.an educational facility (interpreting archaeological features).
and possibly a supermarket; _ o
considerablerecolo gical mitigation and enhancing work is proposed;

has more regard to implementing the Regional Growth Strategy;

- may assist the efﬁcienby of the public transport services;

will probably lead to landowners being better off as a consequence of
factqr 1, (but users and residents of the area will be worse off in that

their wellbeing will be adversely-affected).

B.  Factors for the amended NSCC Structure Plan are that it:

N

better implements Chapter 17 of the City Plan;

better implements Tier 3 objectives of the operative City Plan;

has better regard to Chapter 8 of the proposed RPS;

gives better effect to the NZCPS;

provides better for the appropriate subdivision, development and use
of the coastal environment and the margin of Vaughans Stream than
the Landco structure plan;

provides better for appropriate scale development in or near the
outstanding natural landscape of Hauraki Gulf/Long Bay;

provides better for historic heritage;

at least in its suggested form in Mr Mead’s fifth statement of
evidence”gives mofe weight to each of the six matters of nationat
importance in section 6 of the RMA;

provides more effectively for environmental compensation in the

form of comservation, ecological, stormwater, and ‘enhancement’

%4 MrD W A Mead, 5th statement of evidence (Environment Court document 3E].
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areas, whereas there are doubts about how the Landco structure
plan’s proposed reserves can be achieved, financed, or even whether
the NSCC wants them;

10. has a preferable stormwater treatment train because it is both more
comprehensive and covers a much greater area of the proposed living
ZOnes;

11. can probably improve most people’s situation (including the
landowners) without making anyone (including Landco) worse off —
the NSCC structure plan is more efficient undér section 7(b);

12. the NSCC étructure plan is more conservative in terms of risks of

sediment generation and deposition during earthworks.

C. Factors generally neutral as between the structure plans m relation to

wellbeing:

1. comprehenéiVe design of the lower parts (i.e. outside most of the
Long Bay 1A and 1B Zones) ofthe LBSPA;

2. the open water, islands and planted wetlands on the Vaughans Flats
as reciuired for stormwater management purposes;
3. they both fail to recognise and provide properly for the relationship

of Maori with their ancestral ties and cultural heritage.

D. Factors affecting the environmental safety net in section 5(2)(a) to (¢) of
the RMAL: |

1.  the Landeco structure plan is likely to have potentially greater adverse
effects on terrestrial, freshwater and marine habitats and ecosystems
and on indigenous fauna (especially kereru, lizards, eels and inanga)

and has less rehabilitation potential.

[636] None of those factors trumps any of the others but we find readily that the factors
in B (plus C and D) outweigh the factors in A (plus C) by a substantial margin. In

coming to that conclusion we rely on our overall assessment of all the evidence, and on
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- the evaluation by Messrs Mead and Brown (for the NSCC) whom we found to be

relatively comprehensive and balanced in their assessment in the light of the statutory
tests we identified in Part 0.7 of this decision.

[637] We are faced in these proceedings with a problem which arises quite often — at
least in the small (but difficult) percentage of cases that come to the Environment Court,
That.is ﬁhether one or more of the relevant factors is judged to be irreconcilable with
others. Then a further judgement — a “tragic choice” Dr Somerville called it™ — has to
be made as to whether the proposed objective and/or policies aimed at achieving the
least important factor can be amended to. allow further avoidance, remedying or
mitigation; or, whether the adverse effects it is Iikely to cause entaii that factor should

be removed from the list of matters to be summed or weighed.

[638] In other words, further iterations of the summing process may require reducing
the, scale, intensity or duration of proposed a_ctivities to sufficiently mitigate the
predicted adverse effects. In relatively extreme cases avoidance of some predicted
effects (by not allowing the proposed activities which would cause them) may be
necessary. We do not overlook that the avoiding, remediation and mitigation process
works both ways, A proposed activity may — on the evidence — be so important for
enabling peop}e and communities to promote their welfare that it will outweigh the

safety net in section 5(2)(2) and (b) if human wellbeing is not involved.

[639] Landco’s case was that only its witnesses had considered all the relevant factors
and given them the appropriate weight and therefore we should be persuaded by its
claimed carefully integrated case. Amoﬁgst the relevant factors it said must be assessed
were its superior urban design, the earthworking budget, the yield of residences, the
supermarket, greater uptake of public transport, and the social benefits that would flow
from all these matters. We find that thefe are two substantial problems with the Landco
approach. First none of its resource management/planning witnesses considered all the
relevant plan or policy instruments, and each of them considered some irrelevant
provisions (e.g. proposed Chapters 9A and 17B) in addition to over-emphasising those

they did consider. Secondly, when the proper weight is given to all the relevant factors

%5 Refemring fo “Incommensurable Values and Judicial Review ... in [2001] Public Law at 717.
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some are much more important than others. Indeed, as Part 2 of the Act provides, some
are of national importance. Fﬁrther, the factors affecting social wellbeing identified by
Landco do not disenable social wellbeing because they would not have sufficient weight

to make the ultimate outcome inaccurate if they are ignored.

[640] We conclﬁde first that neither the NSCC structure plan nor tﬁe. Landco structure

plan gives sufficient weight to the relevant matters of national importance on:

(1) the Awaruku Ridge and Headland — preserving the natural character of the
coastal environment and protecting it and the historic heritage of the Ridge
from inappropriate subdivision and development; and providing for the
relationship of Te Kawerau a Maki and other iwi with their ancestral sites;
and ‘

(2) preserving the cultured or cultivated natural character of the coastal

' environment (and outstanding natural landscape) of Homestead Spur,

Grannie’s Ridge, and Piripiri Point Ridge.

[641] Secondly, as between the two structure plans, we conclude that, compared with
the NSCC structure plan (as proposed to be amended by Mr Mead in his fifth statement
of evidence™®), the Landco structure plan is deficient. While Mr Olliver™’ wrote that
the NSCC structure plan showéd ‘a Jack of vision’ we find that it is the Landco structure
plan which fails to meet the purpose of the Act in that the structure plan:

(Part 2 of the RMA) _
(1) isbased on an incorrect uﬁderstanding of the first part of section 5(2) of the
RMA;

(2) does not adequately recognise and provide for the matters in sections 6 to 8
of the Act which contribute towards enabling wellbeing, health and safety;

(3) isbased on exaggerated assessments of the contributions towards enabling
wellbeing that would derive from approximately 1,000 extra dwellings
under the Lardco SP; -

% MrD W A Mead, 5" statement of evidence [Environment Court document 3El
Mr G M Olliver, evidence-in-chief para 7.4(g) {Environment Court document 22].
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(NZCPS)

(4) fails to give conscious effect to the NZCPS, and indirectly does not do so
adequately; '

(Proposed RPS)

&) poss1b1y implements Change 6 better by prov1dmg for more dwelimgs in
the LBSPA

(6) inadequately remedies and mitigates effects of urban development on the
wider the Hauraki Gulf/Long Bay landscape;

(The Proposed Regional Plan) :
(7) provides a different set of social benefits in terms of proposed Auckland

Regional Plan: Air, Land and Water policy 2.2.4.6 to those in the proposed
NSCC structure plan (but we cannot find that its social benefits are
preferable to those in the NSCC structure plan);

(The District Plan)
(8) less satlsfactonly implements Chapter 8§ (N atural Envn‘onment)

- (9) less satisfactorily implements the policies in Chapter 11 (Heritage);
(10} meets some of the policies in Chapter 12 (Transportation);
(11) does not satisfactorily implement the design principles in Chapter 17.

[642] In summary we hold that, as between the two structure plans, the NSCC structure
plan better achieves the purpose of the Act. However, there are a number of ways in
which we consider its proposed structure plan can be 1mpr0ved in a number of cases as
conceded by the NSCC’s own witnesses. We now consider these in Part 5.0 of this
decision as we turn to consider each of the proposed strategies under section 32(3)(b) of
the RMA., '




326

5.0  OQutcome: the structure plan maps and strategies

5.1 Section 32(3) analysis

[643] InPart 4.0 of this decision we gave our reasons for concluding that in general the
NSCC structure plan better achieved the purpose of the RMA, as assessed under the Act
and all the subordinate instruments discﬁssed, than the Landco structure plan. It is
fherefore our finding that Plan Change 6 should generally be based on the NSCC SP,

subjeét to amendments which follow.

[644] Now, under section 32(3)(b) of the RMA, we should examine what amended
implementing provisions, including policies or ‘strategies’ — to use the proposed
‘stracture plans’ term — are, having regard to their efficiency and effectiveness, most
appropriate for achieving the design principles of Chapter 17 of the District Plan, and
the Plan’s higher level objectives and policies. Those amended strategies are the
improvements to the NSCC structure plan suggested by its witnesses, especially Mr
Mead, and by the evideﬁce of the other parties. In what follows, at every point where we
make a finding or give a direction which alters a stiucture plan provision , we will base
our decision on an overall and iterative assessinent which considers and re-weighs all
the matters identified in earlier Parts (and this Part) of this decision so as to seek a

homeostatic outcome,

[645] Wé_ now turn to apply our judg'eﬁlent to the different units within the LBSP area
separately. The LBSP area is divided into five large units as follows.

The slopes below Long Bay College and Awaruku Catchinent;
The Lower Valley (Vaughans Flats);

The Lower Valley (south of Vaughans Road); _
The slopes around Long Bay Primary School and Ashley Avenue;

A

The Upper Valley (generally west of Long Bay Primary School and of

stream 4).
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5.2 The Slopes Below Long Bay College and Awaruku Catchment [i.e. Awaruku
Ridge, Headland and Slopes and Vaughans Slopes (South)]

'5.2.1 Consideration .

[646] The two structure plans propbse competing land use strategies for the headland
on the lower Awaruku Ridge. Landco proposes.that. a relatively small area
inéorporating a “representative sample” of the heritage reéoﬁrces vest as reserve (zoned
LB7). NSCC proposes that, subject to comprehensive historic heritage management ‘and
development plans approved by Council, limited residential and community activities
may' occur as a discretionary activity at a density not exceeding those for the LB 1B
zone®®. The NSCC 8P would leave the area largely, but by inference not entirely, in
private-ownership. Mr Mead, in his final statement, opined that relevant objectives,
policies and methods could be. amended by, amongst other things, “strengthening
references to the likelihood that part of the HPZ will be transferred to the Council as a

reserve’™””

[647] We-described earlier how section 6(a) of the RMA, reinforced by the NZCPS
and Change 9 [Hauraki Gulf Maritime Park Act] to the Auckland RPS, suggests on the
evidence that this part of the 1BSPA’s natural character should be preserved. It would
not be if developed as in either structure plan, Those instruments together also make it
prima facie inappropriate to develop tﬁat part of the Awaruku Headland not in “public’
ownership as residential. As for the Awaruku Ridge, we have described how the gentle
upward slope of the ridge above the initial steep scarp of the headland entails that it is
difficult to choose a line across or around the headland which will not make houses
visible from many places in Long Bay Regional Park, That concern appears to be the
motivation for Ms Lucas’ buffer line, However, while we understand the
uncompromising rigour of .that line, we consider it goes too' far inland, We have two
reasons for that judgement: first, because as discussed above the Regional iPark itself is
considerably less natural off the Awaruku headland than elsewhere; and secondly
because we must give proper {Jveight to (inter alia) the urbanisation policies. Both those
factors tend to push dwellings back down the ridge. But as the limit of development

moves down the Awaruku Ridge under the influence of the policies favouring

% Refer NSCC SP 17B.4.8. ‘
%% ' MrD W A Mead, fifth stdtement of evidence 19 October 2007 [Environment Court document 3E}.
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urbanisation, yet other nafionally important countervailing factors — which weigh in on
the side of the landscape and coastal environment matters — increasingly come into play.

1600

They are that we must also recognise and provide for the tangata whenna ~ and historic

heritage!®"!

issues and to a small extent because of stream 2A’s degraded state, protect
most of its catchment. ~While Landco was correct in submitting'*? that “....the
presence of a feature of national importance does not automatically make development
inappropriate, and may not outweigh other Part 2 matters in the overall exercising of the
Cowrt’s discretion” in this case we find that, on the facts as we have found them and the

predictions we have made, they do.

[648] Weighed against (and with) all other relevant considerations, thé combination of
section 6(a), (), (¢) and (f) factors persuade ug that we should draw a Heritage
Protection Area (“HPA™) boundary line across the Awaruku Ridge to safeguard the
preceding matters and the Awaruku Headland. The line is to:

¢ Commence at a point on the North-South LBSPA boundary north of Long
903 The line is to then cross to and follow the crest of the first
spur to the west'™* of the ditch and bank fence [R10/1098-7] until it joins

the “amended Foster line” shown'®" in black on his Plan 1;

Bay Drive

o From there the line is to follow the “amended Foster line” generally west
and then north around Site R10/1079 as shown on the previously described
Plan 1; |
o Itis to then generally proceed NE, initially on the “amended Foster line,” to
the comer in the LBSPA boundary near a farm building (but excluding Site
R10/1078 from the HPA).

Section 6(e) of the RMA.

Section 6(f) of the RMA. -

Landco Closing Submissions para 6.7 [Environment Court document 871,

Long Bay Drive is incorrectly shown as Beach Road on Exhibit DM16.

We understand this to be the spur which separates the catchments of streams 11.01 and 11.02 on Dr
V Keesing’s evidence-in~chief attachment 3: Figure 1 [Environment Court document 37].

Mr R Foster, supplementary statement déted 16 October 2007 [Environment Court document 15B.
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[640] At all points, the HPA boundary is to afford a minimum 30m buffer from
protected Iieritage sites within the HPA. For the reasons given by Mr Foster'"® we find
that an universal 50m buffer as supported by Dr Campbell would be excessive, It is

“recognised that the crest of the spur to the west of the ditch and bank fence [R10/1098-
7] may be more than 30m from that site. We have consciously adopted a cautious
approach aiong this length so that the site is protected by an intact natural feature — the
spur running up from tﬁe Awaruku Valley — from the uncertain but ﬁotenﬁally adverse
effects of earthworks.

[650] | We accept, with the exception of R1011078, the evidence of Mr Foster that
“...the portion within the [HPA as now defined] forms an entire unit of the 19™ century
landscape and has landscape, historical, educational and interpretational values that

#1007 However, while we

would be lost if any lesser portion were t0 be protected ...
have given the subject anxious thought, we consider it is not jﬁstiﬁed to retain all the
middens on the northem faces of the Vaughans Slopes (South), or the full length of the

E— W ditch and bank fence [R10/1098-5].

[651] The LB 7 zone should apply to both the HPA and an adjoining area on the
HPA’s inland boundeiry. The adjoining area is to share much of that western boundary
of the HPA and be at least one allotment deep (not less than 30-40 metres). The purpose
of the adjoinii;g area is to enable developmént in the LB 7 zone, which we elaborate on
shortly. It might be appropriate if the structure plan were also to show a preferred road
on the westen margin of the developable area for frontage purposes. Here and
_elsewhere we leave the detailed provisions to the parties for resolution in conjimction

with related judgements as to strategy.

[652] As to subdivision of the LB 7 Zone, Mr Nugent’s opinion for the ARC was

thatwos_

Mr R Foster, supplementery siatement 16 October 2007 para 5 [Environment Court docurnent
15B]. . )

Mr R Foster, rebuttal evidence para 3.4 [Environment Court document 15}

Mr T D Nugent, evidence-in-chief para 4.15 {Environment Court document 82},
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.. an.appropriate design solution would be to enable 10-20 large fot sites of around 1,000 m?
each along the edge of the HPA on the Awaruku Ridge, with the owners of those sites having an
undivided equal share in the HPA so that it may be managed as one entity. The HPA would
ensure that the views across it from the owners properties would be unhindered in perpetuity, as

well as protecting the heritage resource.
We accept that is conceptually an appropriate method.

[653] We have deliberated at length over the merits of the competing NSCC and ARC
“strategies”, and Mr McGovern-Wilson’s evidence for the NZHPT. Positively, the
NSCC SP has the prospect of some land vesting as reserve, with the permanent
protection and public access which that affords,  However, weighing all factors
appropriately we have found tﬁe outcomes of the NSCC SP too uncertain. It leaves
unanswerea issues as to what development might ultimately be approved by consent
application(s); what effects such development might have on the heritage resources;
and, if reserves were to, vest, how coherent the resultant pattern of development might

prove.

[654] Subject to constraints on the external boundaries of the zones and one other
matter, the Court makes no findings about the specific size or disposition of the areas
zoned either LB 3, LB 4 or LB 5 on the Vaughan Slopes (South) and at the northern end
of Ashley Avenue. Provided the areas zoned LB 3 — 5 generally remain proportionate,

ie LB 3 is the largest and LB 5 the smallest, we find no resource management reason
| why the areas zoned should not find their own equilibrium determined by land owner.

preference and its assessment of the market.

[655] We have made findings in respect of the road network proposed to support the
centre and are mindful of the potential for LB 7 changes as directed to have
- consequential earthwork design implications for the village centre. ~We accept the
evidence of Mr Mead for the NSCC and Mr Lunday for OEG that some additional

height and therefore intensity in and around the village centre is appropriate'®®.

1003 Mr D W A Mead, fifth statement of evidence 19 October 2007 para 8.7 1* bullet [Environment
"Court document 3E] and Mr J Lunday, ev1dence—m-ch.wf paragraphs 9.17, 9.19, 10.9 and
conclusions [Environment Court document 711.
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[656] There are several other matters that need to be addressed on the Awaruku Ridge.
First, if the Beach Road extension .proves necessary, it would need to be carefully

1010’ and its

designed to ameliorate its effects, as viewed from the slopes of Torbay
impact on the natural environment. A wide tree-lined avenue of the sort described by
Mr Egerton seems appropriate. Secondly, care should be taken in the felaticmsbip
between existing Torbay houses and the ﬁew development on the southern face of
-Awaruku Ridge. More particularly,l we endorse proposed pedestrian and cyble facilities
of the type shown on the NSCC SP Map: Walkways, Cycleways and Roading, which
connect Glenvar Road to the College and other'parté of the Ridge. Thirdly, when
reviewing the earthworks design to give effect to this Decision, every reasonable effort
should be made to avoid the major retaining wall'®"’, perhaps using techniques of the

type described by Mr Alexander'?'?,

[657] The competing zonings on the lower Awaruku Slopes (north of the Awaruku
Stream). need to be resolved. We described in Part 0.4 how the NSCC SP proposes a
mix of LB 2B (1,000 m? minimum) and LB 1B zones (5,060 m’ miﬁmum) in this area.
The Landco SP proposes a mix of LB ZA(i) and (i) zones (450 m* minimum/500 — 600
m? average). Ms Davison said there were “issues” about earthwork effects at the base
of the Slope. We are guided on this matter by the evidence that both the structure plans
“could be engineered to achieve the required stabﬂity design criteria”’®® and Mr
Alex_andéfs answers to related questions from the Court'®™, We also note Mr Mead’s
evidence that zoning of the slopes warrants reconsideration. His opinion, which was
endorsed by NSCC’s counsel in closing, is that there is additional development potential
in the (NSCC) LB 1B zone in this area'®’>, We also take into account Ms Davison’s

1016

evidence " that she had previously recommended to counci! that the “LB 2A zone of

600 m” be extended across the Awaruku slopes other than for an area closer fo the Park”.

Mr J Lunday, evidence-in-chief paragraphs 9.8 and conclusions [Environment Court document 717,

As shown on Drawing SV07, we have difficuity relating the structure plan “features” shown on the

Drawing SV07 to the x-section locations on SV03 and assume they are shown in the wrong order.

1012 Transeript p1391 line 24 £, A ‘

1 Joint Statement of Bvidence relatinig to Geotechnical and Geological Site Issues, 31 May 2007,
para 1.12 {Environment Court document 6).

104 Transcript p1393 lines 27 — 34.

05 MrD W A Mead, fifth statement of evidence 19 October 2007 para 8.7 37 bllet {Environment

Court document 3E]; and NSCC Closing Submission para 10.14 [Bnvironment Court docurment

881,

Transcript page 536 line 24, |

1010
011

1016
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W17 4 ensure earthworks avoid the

Subject to revision of the preliminary Landco design
Awaruku Stream and have the least practical effect on the wetland, we find that either
of the Landco LB 2A zonings would better implement Objective 17.4.1 of the City Plan
" and not be incompatible with the reasonable expectations of Torbay residents'™® in

relation to their amenities.

[658] The parties also need to review the small area of LB 1B zoned land in the NSCC
SP in the southeastern comer of the LBSPA, which fronts Beach Road, is south of the
Awaruku Stream and is bisected by the Beach Road extension. Under the Landco SP

this is zoned LB 6 (Recreation and Stormwater Management). This is an unusual area of ‘

land and its practical development requires confirmation, We also appreciate that the
HPA we have drawn and other Awaruku findings will require revision of the

preliminary earthworks design. We expect there are feasible engineering solutions.

- 5.2.2 Revised Strategy for the Slopes Below Long Bay College and Awaruku
. Catchment [ie Awaruku Ridge, Headland, and Slopes and Vaughans Slopes
. (South)]
[659] Here and elsewhere we use the term “revised strategy” in a generic sense to
describe material that may ultimately be contained in the provisions of the plan change,
and not just in the current versions of proposed strategy 17B.1.3. Subject to comménts
we will make below about the rationalisation of the plan change provisions; any of the
NSCC’s strategy provisions in 17B.1.3 which are not inconsistent with our findings may
be retained. The revised strategy should be : ' |

(1) to protect and enhance the heritage values and cultured natural character of
the Heritage Protection Area, being generally the Awaruku Headland and
the seaward end of the Awéruku Ridge including some of the Awaruku
Slopes and Vaughans Slopes (South)];

(2) to develop for housing and village centre only those areas excluded from

the area of national importance being the Heritage Protection Area as -

defined above, and from the floodplain of the Awaruku Stream.

fot? Wood and Partners Drawing 150 issued 02/03/07.
Transcript p537 line 14 ff: cross-examination of Ms Davison
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(3) to concentrate conventional to high density housing on the Vaughans
Slopes (South) north of Long Bay College; ' N

(4) to inctude the HPA in a larger LB 7 Zone — Heritage Protection — and, on

~ subdivision, for all sites in the zone to have a proportionate undivided
share (based on the fotal number of lots in the zone) of the ‘heritage
protection area’ with a legal mechanism to ensure that multiple dwellings
on a site have an-undivided interest in the HPA and financial responsibility
for its maintenance; .

(5} to manage land activities in the HPA so as to avoid further damage to the
heritage sites. In practice this will require the HPA to be maintained in
grass and for pastoral ﬁse to exclude cagtle, pigs or horses. Methods are to:
include rules that permit mowing and the grazing of lighter stock consistent
with the intent and spirit of our findings; and that the only built strucfures
provided for in the HPA should be accessory to its maintenance and for
interpretative p}l;pos_eswlg; : ' '

(6) subdivision of land in the LB 7 Zone should ensure that each site contains
sufficient land outside the Heritage Protection Area to provide a building
platform and access that will not require development, including

. earthworks, tﬁat would adversely affect any archaeological site. It is
unnecessary to specify a minimum number of dwellings for the LB 7 zone.
We find that this is a Jocation where development at LB 3 zone densities
cc;uld be appropriate so that more dwellings (than LB 2) might eﬁjoy the
amenities which will doubtless aftach to the HPA and for associated
financial costs to be spread across 'a wider baée; ‘

(7) off-line stormwater holding pond(s) and landscaping shall be developed in

“the bed of the Awarukn Stream;
(8) the LB 3 — 5 zones are to be located so that development, including
earthworks:

* does not intrude into any Vaughans Stream riparian buffer;
o extends no further east than the amended LB 7 zone boundary which

we have set; and

0¥ Mr D W A Mead, fifth statement of evidence 19 October 2007 para 6.3 2™ buliet [Environment
* Document 3E).
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¢ extends no further west than shown on the Landco SP (July 2007);
* and extends no further south than the crest of the Awaruku Ridge;

5.3 The Lower Valley (Vaughans Flats)
5.3.1 Consideration ‘
[660] The Landco earthworks drawings show (provisionally) that earthworks may take
place down on the Flats and in one place’™ (around pegs LEI?, and 20) in the bed of
Vaughans Stream itself. On the Flats as elsewhere earthworks should aveid the stream
and a buffer will be necessary. 'We consider there should be provisions keeping
earthworks and urban zoning out of Vaughans Stream and its riparian margins. We
anticipate that in policy terms the floodplain on the Vaughan Flats should be
differentiated from the mid and upper reaches because earthworks have to be
accommodated for stormwater manageﬁlent ponds (and possibly to support earthworks
on the flanking slopes). There are proposed rules (eg. Rule 9A.4.1.4) which regulate

~works in proximity to a stream. Those provisions may need to be reviewed.

[661] In order to comply with the design principles there is also a strong case for
imposing a buffer on the southern side of the stream. There is a good indicator line for
management of the southern side of the Vaughans Flats at present: the relatively new

fence that runs paratlel with, and keeps stock out of Vanghans Stream,

[662] We should also mention that there may be a mismatch between both structure

plan strategies and the maps. The strategies state'*?!:

e the ‘village green’ is to provide a focus for passive recreation, as an essential link in the
corridor extending inland from Long Bay io the upper valley, and will be a major visual

focal-point for development both sides of the valley.

The area within which the ‘green’ is to locate is shown on both structure plans as an

area for reserve and/or stormwater management area’™., We consider it would be

helpful if the location of the proposed village green was identified.

1920 Plan 150 as amended for the site inspection.

W2l cComparative Text”: The Yellow Book p. 80, )

122 Refer Long Bay Catchment Management Plan (August 2006): Volume 5 of 6 Figure 6-1,
Wetlands 9 and 8¢,
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5.3.2 Revised strategy for Vaughans Flats
[663] The revised strategy for the Vaughans Flats should be:

(1)

@)

3)

4)

)

(©

to enhance the water quality, habitat values and fisheries (especially inanga

and eels) of Vanghans Stream and its margins and of stream 2;

- the stormwater management ponds and the remainder of the Flats outside

the margins of Vaﬁghans Stream will be a focus for passive and active
recreation (especially walking and cycling) and for views from either side
of the valley, and on accessways up and down the valley.

the riparian margins of Vaughans Stream to a distance of at least five
metres from the top of the banks of the stream shall be planted in native
vegetation according to an approved management plan and managed for
ecological purposes as a reserve (with a footpath at least oﬁ the southern
side of the stream);

the ﬂoodpiam shall be managed for the constructlon and operatlon of
approved off-line stormwater management ponds and wetlands (except for
those areas which the NSCC has identiﬁed for reserves);

the bed and banks. of Vaughans Stream shall not be modified by
earthworks or structures excel:;t for three crossings: one road bridge and
two pedestrian/cycleway bridges twhich inay double as a stormwater pipe
crossing);

particular care should be taken with the ecological and landscape design of
the interface with the Long Bay Regional Park so as: ) _
(a) to protect Vaunghans Stream and the streams that join it in this area;
(b) to enhance the breeding areas for inanga and the quality of the water

in those areas.
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5.4  The Lower Valley (South of Vaughans Road) [Vaughans Slopes (North),
Homestead Spur, Grannie’s Ridge, Piripiri Point Ridge and Vaughans Road
Ridge] |

5.4.1 Consideration

[664] The area described in the proposed structure plans as the “Lower Valley” is very

complex, especially as it includes areas — part of the Grannie’s Ridge,' and all of the

Piripiri Point Ridge - which are not in the Vaughans Stream catchment at'all,

[665] We judge that some of the upper Vaughans Slopes (North) can be developed for
suburban residential purposes, subject to limitations and changes in specific areas which
we come to shortly. Little differentiates the Landco and NSCC schemes for development
on the lower slopes although we can see merit in NSCC’s proposal having a mix of LB 3
and 4.- To identify the appropriate boundaries of such development the area covered by
the structure plan strategies needs fo be considered in smaller units to reflect their very

different characters. Accordingly we now exercise our judgement in respect of:

»  Homestead Spur

o Granﬁie’s Ridge

¢ Piripiri Point Ridge

e  Vaughans Slopes (north) — Catchment 1C and land to the west
¢ Vaughans Road ridge.

5.4.2. Homestead Spur

~ {666] The Regional Park has replanted most of its land on this spur. What Landco’s
structure plan proposes along the Homestead Spur boundary is uncertain because its
various maps and witnesses were inconsistent, as we have recorded. For the ARC, Mr
Coombs was concerned'® about the Landco structure plan since it appeared to require
significant cut and fill to the Regional Park boundary. We accept Mr Mead’s evidence
for the NSCC that setting a uniform distance from the Park boundary would not
necessarily be the best 'clpproachw?4 and that the 10 — 15m buffer conceded by Mr

1023

102 Mr B T Coombs, evidence-in-chief para 7.25 {Environment Court document 55].

Mr D W A Mead, fifth statement of evidence para 4.3 [Environment Court document 3E].
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Slaven'® in cross-examination would not be sufficient in all places. We have also
taken into account Mr Olsen’s fairly stated concerns about the need to achieve an
appropriate interface with the Park, his particular concern with the “south eastern”

corner and figure depicting a “sensitive” area'%%,

[667] Both structure plans propose that stream 0 be filled in.  We found in Part 3 of
this decision that is likely to be an adverse effect unless there is a buffer between any
urban develbpment and the Regional Park on the Homestead Spur, As an alternative to
the NSCC structure plan Mr Alexander, for the ARC, suggested'®’ that any spoil from
the road should not be placed in stream 0 but in what he described as the “Y’-shaped
valley to the west, i.c. streams 1A and 1AA. The use of those valleys and the spur
between them would avoid the need for ‘extensive filling on the Re’gionél Park
boundary”!%*, Mr Alexander and Mr Williams, for Landco, were agreed!? that any
westward realigmﬁent of the ‘Beach Road extension’ (i.e. a road from Vaughans Stream
up to Vaug]_iags Road) would need a complete re-design of the structure plans and,
presumably, any earthworks fo give effect to them.

[668] As a consequence of reading and hearing the evidence of other witnesses, Mr
Mead had second thoughts about this area. In his ﬁi&al evidence'® he produced a map
showing a “proposed landscape protection (conservation) area”. We consider that Mr
Mead was heading in the correct direction and we judge that there should be a suitably

dimensioned buffer between urban activity in this part 6f the coastal environment and |
the Regional Park. In order that the buffer will afford a suitable interface with the
Park, we accept Mr Mead’s evidence that it should have a LPA overlay. Whether 1P
[Conservaﬁon]l Area is the most suitable overlay category is still an open question in our
minds given the area has little existing indigenous cover. In any event the buffer is to

remain free of structures.

1023 Transeript p. 1234 line 4 and Mr M Williams, fourth statement p. 5 footnote 2 [Environment Court
document 30C}. '

126 Mr N W Olsen, evidence-in-chief paragraphs 7.13 ff, 8.3(b) and Amnexure No 6 [Environment

, Court document 57].

%7 Mr G Alexander, evidence-in-chief para 5.55 and exhibit GA09 [Environment Court document 45].

128 Mr B T Coombs, evidence-in-chief para 7.22 [Environment Court document 55].

1929 Mr M G Williams, fourth statement para 3.3 [Environment Court document 30C]. _

100 wMrD W A Mead, fifth statement of evidence Exhibit DM 5.1 [Environment Court document 3E].
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[669] A slightly more complex issue here is to what height stream 0 should be filled in
to because in order to marry slopes there may need to be earthworks within Mr Mead’s
proposed buffer. In our view the depth of any earthworks across stream 0 should be
determined by tile adjacent height of the spur so that both views and noise are shielded
from the adjacent area of the Regional Park. Accordingly we consider that the finished
ground level of ;:he fill across stream 0 should be a minimum of six metres (about one

house height) below the crest of the Homestead Spur on any east-west line.

3.4.3 Grannie's Ridgé |

[670] The competing zonings are LBIB (NSCC), LB 2B(ii) (Landco) and an unbuilt
buffer for a larger zone (Long Bay Society). As both Ms Lucas and Mr Boffa noted,!%*
we face an “unnatural” situation at this location in that the LBSPA extends over
Grannie’s Ridge into the adjoining cafchment. = This creates the pofential for
development fo intrude into otherwise natural Park views. We have previously endorsed
Ms Lucas’ assessment'®” that *....the Grannie’s catchment, from '-ridge to coast,
....[has] outstanding natural landscape values” and accept her evidence'®* that the
“,..uncluttered naturalness and rura]neés, the unbuilt character of Grannie’s ridgeline is

a key landscape characteristic of the Long Bay coast”.

[671] Mr Boffa’s initial preference that the north facing slopes of the Grannie’s Bay
catchment be added to the Park did not gain traction during the hearing. And we do not
share Ms Lucas’ opinion that the appropriate resource management response is to place
the north and south facing slopes of the Ridge in a buffer aréa fo “entirely avoid” built
change on the ridgeline'®*, Instead we find the approach proposed by Mr Williams'%*?
to be a potentially more creative and acceptable way of resolving the competing
considerations, Simply put, it was his view that the top of Grannie’s Ridge should be
lowered and recreated on the SPA/Park boundary north of the natural crest with the
recreated ridge having sufﬁcient-height, planting and setbacks to screen dwellings from

1 Ms D J Lucas, evidence-in-chief para 56 [Environment Court document 68] and Mr F Boffa,

evidence-in-chief para 4.5 [Environment Court document 29),

Ms D T Lucas, evidence-in-chief para 72 [Environment Court document 68},

Ms D J Lucas, evidence-in-chief para 117 [Bnvironment Court document 68]. ‘

Ms D ¥ Lucas, evidence-in-chief para 141 and Appendix 1 Area B [Bnvironment Court document

68]. : ‘

185 Mr M Williams, fourth statement of evidence 1 October 2007 paragraphs 2.23 — 2.25 [Environment
Court document 30C].

1032
1033
1034
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Grannie’s Bay views, Mr Boffa lent carefully qualified support for this approach'®

and
Landco indicated in- closing that an approach of this type would not undermine, the
integrity of its structure plan'®’, In fact it described lowering the ridge as essential to
- key aspects of achieving its Vaughans Slope (North) plan, As Jong as the houses were
sufficiently screened or set back from the new ridge to the north that they cannot be seen
from either Grannie’s Bay beach or the upper parés of Grannie’s catchment close to the

boundary (or anywhere between) we consider that proposal has merit.

5.4.4 Piripiri Point Ridge
[672] This part of the LBSPA is located in the Grannie’s Bay catchment'®®, The
competing zonings are the same as those for the Grannie’s Ridge. Having weighed all

the relevant considerations we rely on the evidence of:

s  Mr Boffa, who considered'®® that any form of suburban or large lot rural
residential development should be avoided; that the Ridge would be better
included in thé Regional Park;"and if this were not possible, there wés little
to distinguish the two structure plans; | .

o Mr Coombs, who was rightly concerned that “[a]t conventional suburban
densities the development of [the Ridge] would provide.no protection of the
landscape values of the backdrop to Grannie’s Bay'**”. He considered the
‘NSCC SP needed fine-tuning to reduce potential effects on the Regional
Park to an “acceptable” level®;

. *'Mr Olsen, the senior recreation advisor for the ARC!%2%

o Ms Lucas'™, who included the Ridge in her ‘Gramnie’s’ analysis. In -

addition to-her overall analysis we specifically adopt her evidence on the

108 Mr M Williams, fourth statement dated 15 September 2006 (sic) Annexure 7 [Environment Court
document 30C].
Landco closing submissions paragraphs 7.6 — 7.8 [ Environment Court document 87].
1038 - Ms D J Lucas, evidence-in-chief Attachment 3: Catchments {Environment Court document 68].
Mr F Boffa, evidence-in-chief paragraphs 4.5 — 4.8 [Environment Court document 29].
1890 Mr B T Coombs, evidence-in-chief para 7.28 [Environment Court document 55].
Mr B T Coombs, evidence-in-chief para 7.34 [Environment Court document 55].
Mr N W Olsen, evidence-in-chief paragraphs 7,17, 7.18 and 8.3[¢] [Environment Court document
. 57).
13 Ms D J Lucas, evidence-in-chief para 56 ff, Attachment 2: Place Names, parts of Ridges para 115
ff, and parts of Grannie’s Ridge para 138 ff[Environment Court document 681,
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likely efficacy of mechanisms securing screen planting in such locations and

the potential effect of Iarge residential lots,

—and find that Piripiri Point Ridge is such an important part of the coastal environment
and of the Hauraki GulffLong Bay ONL that wban development is completely

inappropriate for the reasons we have previously discussed.

[673] Mr Nugent also addressed the Piripiri Point Ridge. In his opinion the concerns
of the preceding witnesses could be accommodated in a suitable fashion by vesting an
unsubdivided share of the Ridge in one or more clusters of dwellings in the LB 1B zone
proposed by NSCC, and generally supported by his client, the ARC, We find this to
again be a generally suitable approach but as the Vaughans Slopes (North) aré to be
zoned residential suburban, modifications to his specific proposal are required. Landco
submitted, without supportihg reasons, that if the Court were to come to such a
conclusion “.,..it would prefer [the Ridge] to form part of a single title (that is attached

to just one dwelling) rather than it being attached to a series of titles” ',

[674]. In fact there is a reason to prefer Landco’s approach. At present the Piripifi

" Point Ridge land owned by Landco is, by agreement, fo provide for public access (and
services) from the end of the Vaughans Road formation to the recenily acquired NSCC
reserve to the north. Mr Smith considered that any .considerati;)n of subdivision
arrangements on the Piripiri Point ridge land should take into account the construction
and operation of this road!®3, Given these requirements we consider that it would be
more appropriate for the Piripiri Point Ridge land to be held in one title — including an
area of land to the south of the recreated Grannie’s Ridge containing an identified
building platform, — and with a zoning similar to the City Plan Rural 4(ii) zoning in the
Okura area,

[675] The most important outcome to be obtained for the Piripiri Point Ridge is to
avoid any buildings on it. At least two solutions present themselvqsw“. The first,

104 1 apdeo closing submissions para 7.5(d) [Environment Court document 871,

145 Mr B J Smith, Third Statement of Evidence , section 8. :
5 We give two below: a third may involve the land in the Rural 4(if) Zone under the City Plan
(which relates to the Okura catchment),
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building on the Léndqo final submissions, is for any subdivision of the site containing
the Piripiri Point Ridge to have the ridge included in one allotment with a single
- building platform located south of the Piripiri Point Ridge/Grannie’s Ridge junction.
The alternative is to adopt Mr Nugent’s solution of having the Piripiri Point Ridge lot
held in equal, unsubdivided shares by a cluster of houses in the existing woolshed area.
Either way é covenant in perpetuity ag',ain'st further structures on Piripiri Point Ridge
would be essential. We leave it to the parties to find a suitable mechanism —
presumably involving consent notices or covenants — to achieve any éf those outcomes

but will reserve leave to any party to come back to the Court if agreement is not reached.

5.4.5 Vaughans Slopes (north) - Catchmént 1C and land to the west

[6’76]' Because of the numbering of the streams, some care needs to be taken in the
following discussion not to confuse zonings, e.g. LB 1B, with streams, e.g. stream 1B.
We idenﬁfy all zonings with the prefix ‘LB’. o

[677] The NSCC SP proposes that the gullies of streams 1C and 4 and surrounding
land be zoned LB 1B with LPA overlays. The Landeco structure plan proposes reserves
separated by LB ZA(iij zoning. We have described how the Laﬁdco drawings for the
Vaughans Slopes (North) show a large Wedge-sha;;e reserve around stream 1C and that
the four pegs shown on the planm? indicate that eaﬁhworks may take place within the
catchment of tﬁis picce of remnant forest. We appreciate that the proposed palisade
walls are intended to hold up the spurs which define the sub-catchment on either side,
but we have predicted that earthworks within the sub-catchment may éause short-term
(damage to root systems) or long-term damagé (wind-throw, changed groundwater
conditions) for this important patch of forest. ~We judge that to meet the design

principles satisfactorily earthworks should be kept outside the eastern and western ridges

and the headwalls of Catchment 1C and be designed so as to put no pressure on the spur
~walls from the outside and to have no adverse effects on groundwater flows and

revegetation. We make the same finding in respect of Catchment 4.

[678] We next consider what zoning should apply to the land between the eastern ridge
of Catchment 4 and the western ridge of Catchment 1C. This is the area drained by

147 Wood and Partners 2/3/07 Drawing 152.
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Catchment 1D. The NSCC SP proposes a LPA overlay (ecological/stormwater area) for

at least the perennial section of stream 1D, which we endorse as an appropriate
restoration measure and a LPA connection with Catchment 4. The LPA Limitations to
development together with our immediately preceding finding on streams 1C, 1D and 4
signiﬁcauﬂy reduce the area potentially available for development in Catchment 1D,
For these reasons we find the area better suited to LB 1B zoning than LB 2.

[679] Having made the preceding findings Yl;ve can now set the western LB 2 boundary
on the upper Vaughan Slopes (North). We find this should be a few (say five) metres
east of the eastern boundary of Catchment 1C in order to protect the crest of the spur -
dividing the catchment of stream 1C from 1B and 1AA. Land to the west of that is to be
zoned LB 1B but with a no-earthworking, no-building LPA in the triangle between the
junction’ of streams 1C and 1D, those streams, and the top of the steeper slopes at the
head of stream 1D,

[680] The southern boundary is as coinpiex. n cat.chments 1A and 1AA, one solution
is Mr Alexander’s filling of the Y-shaped valley. However, we understand that from a
design point of view it may be.preferable to have an approximate rectangular shape from

bottom to top. That suggests that:

(1)  atthe least stream 1B will need to be involved in the earthworking process;
and

(2) possibly that the ridge between stream 1B and the main stem of Vaughans
Stream will need to be removed to a point a little west of the junction of
the valleys 1C and 1D.

We hope the parties can agree on an engineering solution there, but if not we will hear
evidence and resolve the issue as to the western limit of development to the south of
stream 1B (always bearing in mind our earlier judgement that streams, 1C, 1D and 4.
should not be earthworked but enhanced by replanting).  If stream 1B is to be re-
aligned as suggested by Landco it is to be subject to an appropriate LPA overlay and

reinstated as naturally as possible.




343
[681] - As for the area south of streams 1B and 1D, the LB 3 zone boundary should be

drawn about five metres east of the stream 4 catchment. Findings for the interface with
Vaughans Flats are given in a previous section.
|
5.4.6 Vaughans Road Ri«‘dge
| [682] Land fronting the 250m section of concern to the ARC is to be zoned LB 2 in
accordance with earlier findings, Structure plan provision.s are to be framed allowing
for a 10m setback on the road frontage with control flexibility assessment criteria that
differentiate between single and multi storey buildings. The criteria should generally

preclude the latter.

5.4.7 Revised Strategies for the Vaughans Slopes (North)

© [683] The outcome of all the above is that the area of the Véughans Slopes (North)
suitable for urban development is considerably smaller than'prbposed in the Landco
structure plan.  On the other hand the area that is suitable for urban development is
capable of more intensive development than suggested on the NSCC structure plan, Ttis
the area bounded by: |

(1) the Homestead Spur buffer;

(2) the Grannie’s Ridge and Piripiri Point Ridge buffers fo the northeast;

(3) Vaughans Road;

(4) the outside of the eastern ridge of catchment 1C to the west and with a

south-western extension to the lower catchment of siream 4

— which we will call the “North Vaughans Living Zone” as a generic name. We realise
that the earthworking required to implement the North Vaughans Living Zone will not
meet the design'pﬁnciplem“‘ that the structure plan should ‘.. : feﬂect the capacity of the
existing landform without significant modification’ but consider that in this area the
growth required by Change 6 to the Auckland RPS over-rides that design principle, We
* also consider there to be relevant benefits in allowing for the proposed road up the north
Vaughans slopes and enabling a comprehensive approach to the creation of stable

building sites that minimises secondary earthworks.

1% Design Principle 17.5.5(1) [NSCC City Plan: p. 17-91.
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[684] The revised strategy for the Vaughans Slopes (North) should be:

(1)

)

3)

4)

()

(6)

)

subject to (2) to (4) the North Vaughans Living Zone should Be rezoned.
using any of the LB 2 to LB 4 Zones, generally as in either stiucture plan;
the amenities and ecological systems of Long Bay Regional Park and its
interface with the LBSP area shall be protected and enhanced in particular
by the provision of LPAs as buffers within the LBSP area;

the catchment of stream 1C up to and including the top of the headwall in
its gully and a five metre buffer around it should be an LPA; 7

a riparian buffer and LPA [ecological/stormwater] overlay are to be
maintained on: ‘
; streams 1C and 1D;

o stream 1B or any re-alignment of it;

reshaping of Grannie’s Ridge so as to place buildings behind (to the south

' of) the new ridge so as not to be visible from any part of the Regional Park

in the Grannie’s Bay catchment; and

the Piripiri Point Ridge land is to remain in one title [with its own Rural

4(ii} type zoning] and to include a nominated building site clear of the

Ridge. The land should remain in rural/pastoral activities. '
provide a 10 metre setback on the 250m section of Vaughans Road ridge
with control flexibility assessment criteria for single and multi storey

structures,

3.5  The slopes to the west of Long Bay Primary School and Ashley Avenue
[Glenvar Slopes] ' :

5.5.1 Consideration

[685] Key differences in the zoning patterns proposed by NSCC and Landco are

- readily discernible from their respective land use strategies

104 and structure plan maps.

Both approaches allow for LPAs and the “proposed” Glenvar extension roa&; albeit with

differences in detail. We have no view on the specific alignment of the road except that

1 Proposed Policy 17B.1.3.
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it should generally follow the ridge, which separatés catchments 3 and 9; and avoid the

headwaters of stream 9C %%,

[686] - Our principal concerns with the Landco structure plan for land on the Glenvar

Slopes are (in decreasing order of importance):

(1y the "probable de-watering of the main stem of Vaughans Stream by 30%
between streams 9A and 3; .

(2) the extensive earthworks required,;

(3) the existence of the Ministry of Education designation which would block
‘the Glenvar extension road unless the designation. was withdrawn,
modified, or a section 176 consent granted by the requiring authority;

(4)  the sacrifice of bush along stream OA.

[687] We turn now to the question of the apparent conflict between the Minister’s
school desigj:;ation and the Glenvar Road extension. Obviously both cannot occupy the
same space and something must happen if the road is to be built. Although a section
274 party, the Ministry of Education was neither represented at the hearing nor filed
evidence in its own account. Dr Somerville told us the Ministry is amongst the parties

1051

who generally support the Plan Change, albeit subject to amendments . No specific

amendments were sought by or associated with the Ministry. Landco, which does not
. own the affected land'®®2, proposes a road be formed across it. Mr Smith’s evidence'®*
correctly acknowledged the need for section 176 approval if the work is to proceed.. The
Miilistry of Education letter of 8 August 2007 a_ttached to hlS evidence does not give
cettainty that the proposed road and second school (said by the Ministry to be required
to service either structure plan) are mutually compatible. The letter simply exﬁresses

more confidence in the “possible execution” of Landco’s SP ahead of the NSCC SP.

1050 Dr D Kettle, rebuttal evidence Figure DK-R7 [Environment Court document 12A].

1031 Dr Somerville Opening Submissions para 1.7 [Environment Court document 77].

1052 Mr G Olliver, evidence-in-chief Annex 1 [Environment Court documént 22].

Mr B J Smith, third statement of evidence para 7.1 and Appendix 7 [Envu‘onment Court document
791
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We are left wonﬁ‘lering whether the Court has heard all that is relevant on the subject. As
it is not a matter in dispute, we might normally not be minded to pursue it further.
However, the agreed transport evidence is that the SPA requires four connections to the
wider network'®* and we have required that the need for one of those be reviewed with
3 view to its possible deletion. Knowledge of the viability of the Glenvar Road
extension is critical to the review. Before we approve any structure plan strategy which
includes a Glenvar Road extension for the Glenvar Slopes we will need to be satisfied
there are sound grounds for believing that it can be implemented (for example under a
section 176 RMA consent).

[688] For the preceding reasons, we find that the relevant Part 2 of the Act, District
Plan objectives and design principles would be better met if the NSCC SP were adopted
for the area north of Glenvar Road extension, Conversely, we find that the relevant
provisions would be equally well served by the Landco SP for Catchment 3 and that in
this area LB 2 ig appropriate,

5.5.2 Revised strategy for the Glenva_r Slopes
[689] The revised strategy should be:

(1) to enhance the water quality and native bush remnants in the catchments of
strea_ms 9, 12 and 13; ' '

(2) thatland in the catchment of streams 9 (upstream of stream 9C); 12 and 13
should be zoned LB 1A (2,500 m® minimum) and LB 1B (5,000 m>
minimum} as shown on the NSCC structure plan. This area is now to be
included in the Upper Valley;

(3) the land east of stream 9C shall be zoned LB 2 generally as shown on the
NSCC 8p;

(4) in catchment 3 the Landco structure plan’s zonings are appropriate
provided that greater protection in the form of an LPA {Conservatioﬁ] is
given to the existing northern area of bush consistent with the NSCC
structure plan;

Joint Statement in relation fo Transportation Matters, 7 March 2007, para 6.1[Environmsnt Court
document 6) : ‘
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(5) all earthwork:iﬁg/ geotechnical devices shall be kept clear of the Landscape
_ Protection Areas on the NSCC SP on the north side of the Glenvar Road
extension, and clear of the Landscape Protection and Enhancement Areas
shown on the Landco SP south of the Glenvar Extension Road in

" catchment 3.

5.6  The Upper Valley
5.6.1 Consideration ‘
[690] In light of our findings on development of Catchments 9A to C we have
determined that the Upper Valley should be re-defined for land use strategy purposes as |
including those catchments, other adjoining land on both sides of the Upper catchment
but not Catchment 3. We .acccpt Landco’s deletion of the LPA (Enhancement) reference
from the sfrategy as irrelevant in this érea as it is not deployed in the Upper Valley.

[691] Land in the Upper Valley is proposed, to be zbned amix of LB 1A and 1B, 1t
is subject to a complex pattern of LPA (Conservation) and LPA
(Ecological/Stormwater) overlays in both structure plans'®S, The NSCC LB 1B zone
approximates but' does not coincide exactly with the LPA overlays, The Landco SP is
similar. The Upper Vailejr has been treated discretely in both proposed structure plans,
and the LPA overlays are integral to the implementation of NSCC’s proposed Rules
9A 4.1 (ClassiﬁcaﬁOn of Activities), 9A.4.6.2 (Long Bay 1 Zone: Large Lot Residential)
and 9A.4.5.4 (Landscape Protection Area). So this is one place in our Interim Decision

where we neéd to descend to the détail of methods, including rules.

[692] For the ARC Mr Alexander gave helpful evidence about the extent and carrying
capacity of the upper valley in the light of the geotechnical evidence!®’. He first
addressed the LB 1B zone and stated ... that there are in the order of 16 house sites in

an area of some 65 ha, Averaged over the 1B Zone, this is equivalent to a density of

Setting aside, for these purposes, the relfatively small area of LB 2A zone in the NSCC SP north of

the Glenvar Road extension or ‘Valley Road”.

Recognising that the Landeco SP refers to the latter as Landscape Protection {(Enhancement),

Mr Alexander based his assessment on sites being capable of being created and accessed with
- minor earthworks and either adequately stable or able to be made so economically.

1055

1056
1957
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around one site per four hectares”' %, Mr Alexander’s yield closely approximates that
shown on Mr Mead’s Exhibit DM15(a). We are concerned that the minimum lot size
(5,000 m?) of the LB IB Zone Vwill unduly raise expectations. At the least Mr
Alexander suggests the subzone strategy should record that the average lot size in the

LB 1B Zone is expected to be around four hectares.

[693] Mr Alexander did not investigate the LB 1A in the same manner'%® but stated:

Both NSCC and Landco propose densities in the upper caftchment west of Glenvar ridge that
would inevitably result in a combination of clustering of development in more stable areas and

extensive earthworks to provide stable house sifes at an acceptable gradient.

It may be possible to find stable building platforms in this area at a density of 2 ha per lot.
However on the basis of my assessment I consider that the geotechnical carrying capacity of ;che
land in the up'per catchment west of Glenvar ridge is constrained by slope and stability issues
such that subdivision down to densities of 2,500m2 to 5,000m2 will require signiﬁc:ant enabling

site works.

A number of issues emerge from that evidence. Mr Mead’s Exhibit DM15(a) indicates
that the LB 1A zone is potentially able to generate a much 1arger number of sites than -
the LB 1B Zone — possibly in the order of 160 (but. not necessarily clustered as Mr
Alexander postulated). The Exhibit shows these largely clear of the problematicél (in |
definitional ferms) LPAs. Secondly, we share Mr Alexander’s apparent unease at the’
extent of the enabling site works that 160 or so dwellings in the LB 1A zone would
require at densities of 2,500 m? — 5,000 m? per lot and what the cumulative effect of
these might be in sedimentation, visual and hydrological (notwithstanding proposed
Policy 17B.3.1.1) terms.

[694] We have the following related concems:

108 Mr G Alexander, evidence-in-chief para 5.36 ff and Annex GAO7 [Environment Court document

45).
0% Transcript p1383 line 20.
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The irregular LPA boundaries and areas that they contain defy accurate
definition at the 1. 12,000 scale of the NSCC structure plan map.
Tmplementation of Rule 9A4.6.2(a)(ii) requires precise knowledge of how
much of a site is subject to an overlay so landowners can provide the
requisite minimum area(s) clear of an “overlay”.

The iﬁtroduction 10 NSCC 9A.4.5.4 states that “the following [provisions]
apply to sites that either contain, or are shown as being linked to a
Landscape Protection area in the Plan ﬁaps”. We do not understand what
“linked to” means in this context. The term is also ue.sed in 9A.4.6.2
Explanations and Reasons. In contrast, NSCC 9A.4.54(a) and (b) use

“contain” and omit “linked to”. Correcting the problem may be as simple

~ as removing “linked to”; but' we may not fully understand the potential

ramifications of doing so. Relevantly, the Landco structure plan takes the
latter course. o

NSCC Rule 9A.4.6.2(a)(i) states that “minimum site areas where a site
does not contain land identified as Landscape Prdt.cction. Area are ...”
2,500 m? and 5,000 m? in the LB 1A and 1B zones respectively. The
Explanation and Reasons commences “The minimum site area of 2

hectares has been applied to the Long Bay 1 zone to ...... ", The two

~ provisions appear to conflict. Nor do we do not find the latter an

appropriate relp,resentaﬁon of what Rule 9A.4.6.2(a)(il) sets out in its
second paragraph. The Landco SP deals with this aspect more directly by
providing a minimum lot size in Rule 9A.4.6.2(a)(i) of 2 hectares.

The effect of NSCC Rule 9A.4.6.2(a)(ii) appears to be that, by way of-
example, a 4 ha lot subject to a LPA of either relevant type can be
subdivided into two 2 ha sites without existing bush being protected or
restoration planting being established under Rule 9A.4.5.4. Landco Rule

. 9A.4.6.1(a)(i) appears to operate in the same manner. We are concerned

why this should be so and what implications the rules have for achieving
related natural environment objectives.

Unlike the corresponding NSCC provision, Landco' Rule 9A.4.6.1(a)(i)
proposes an averaging provision in the LB 1B zone. We understand the

LB 1B zone to generally comprise more environmentally sensitive land
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than LB 1A and do not have evidence in sight that supports its subdivision
into 2,50013_;12 lots, albeit subject to averaging,

(6) Our - preceding concern is heightened with régards Landco Rule
9A.4.6.1(a)(iii), which concerns land subject to a LPA. It occurs to us that
it should be cross-referenced to Landco Rule 9A.4.5.4 in the same manner
as the corresponding NSCC Rule.

(7) There are no evident “shape factor”, minimum frontage and access

rules'*®

. We are concerned this creates the potential for relatively long

thin sites, possibly involving extensive earthworks for access purposes.

The cross-reference in 9A.4.4.1 to Rule 9.4.4 does not appear to assist.

And we recollect Mr Mead’s evidence that there should be a. 50m

minimum frontage in the LB 1 zone fronting Vaughans Road'®!,

(8) The terminology used‘in NSCC Rule 9A.4.6 is not consistent with the
LPA ﬁotations on Structure Plan Map: Designations and Spedial
Provisions, but that is easily rectified. The Landco structure plan

terminology is better aligned but not entirely consistent.

5.6.2 Singleton land .
[695] The Singletons, who own a property at 62 Vaughans Road in the Upper Valley,
appealed its zbning and related rules. The site is zoned LBlA and 1B-in both structure
plans and sﬁbject to LPA overlays. A Mémorandum and proposed consent order signed
by the Singletoné; ARC, the Long Bay Society, OEG and the respondent was submitted
during the hearing as a basis for settling the appeal. Landco was given leave tb
withdraw as a section 274 party. Bvidence on the appeal was given for NSCC by Ms
Davison and by Mr Mead. Counsel for NSCC subsequently provided plans identifying
the location of the subject property on relevant structure plan maps. In summary, the
- proposed consent order provides for amendments to rules, assessment criteria for
various controls and the planning maps (both zoning and overlays). The proposed rule
changes would apply to all affected parts of the LBSPA including the Upper Valley.
The parties elected to submit the proposal prior to our Interim Decision although it was

common ground that it would not deal with rules. We defer further consideration of

1050

1061 For example, of the type found in Rules 9.4.5.8 (Residential Zone) and 9.4.7.6 (Rural Zone).

Mr D W A Mead, fifth statement of evidence para 7.7 3" bullet [Environment Court document 3E].
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those matters until a later time. We understand that the proposed amendments to
structure plan maps are already depicted on the relevant NSCC structure plan maps July
20()71062, and that no further or different amendments to the July 2007 maps are
proposed. Counsel for NSCC are requested to confirm or correct this understanding,

[696] The Singleton land contains a lower sloping terrace zoned as Long Bay 1A on
the zoning maps. We struggle to see the justification for that more intensive reSidenﬁial

zoning so close to the Vaughans Stream (on a south-facing slope).

5.6.3 Revised sirategy for the Upper Valley
[697] We generally endorse the NSCC LB 1A/1B zoning paftern for the enlarged
Upper Valley area but we consider it is premature to finally determine the revised

strategy for the following reasons:

(@ We have read the plan provisions an_ﬁ have identified earlier some matters
which require clariﬁcaﬁon. We reqﬁest that the NSCC consult with the
other partles '

_-. On the speciﬁd mechanical matters identified earlier in this section,
and in particular, definition of the LPAs and the ab111ty of proposed
rules to nnplement related obj ectives and pohcxes

o On whether there would be benefits in terms of “certainty of outcome”
and ease of administration if the prospective LB 1B sites (and-possibly
building platforms?) identified in the -evidence were to be shown on a
structure plan Map. This may circumvent the difficulty we perceive in
defining the LPAs in af least one of the large lot residential zones. If
the structure plans were amended in this way the activity status of
complying subdivision and developnient might'be elevated leaving
alternative LB 1B proposals to be assessed as discretionary or non-
complying, —

e The feasibility of development in the LB .1A zone complying with
Policy 17B.3.1.1 and }ikelf,r visual and/or 1andscapé effects.

16 Being the Zoning Map [14R], the Designations and Special Provisions Map [15R], and the Land
Use Map.
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(b)  Because the Singleton proposed consent order proposes amendments to
rules which we understand apply across the whole of the Upper Valley area
we consider it is premature to decide that consent order. We also wish to

further consider the proposed zoning change.

[698] Leave for further submissions and evidence on the strategy for the Upper Valley
from NSCC, the Singletons and Landco — with leave for other parties to join should

they wish — will be reserved.

5.7  Other relevant matters

5.7.1 Implications for urban design

[699] The primary design principles directing any LBSPA structure plan are those in
Chapter 17 of the City Plan. We consider that, on the evidence given to us, our
judgements in this decision will construct a sufficient framework for the NSCC to give
effect to those desigh principles. Propdsed Cﬁange 6 to the ARPS encourages use of
other urban design principles which wére the subject of a great deal of evidence — much
of it from Landco’s witnesses — which we have barely touched on. That is because we
consider the scheme of both the City Plan and of Part 2 of the RMA is that both direct
the structure plan to provide a framework for subdivision and development ﬁist, and

then the urban design can be fitted into that framework.

5.7.2  Yield of residences

[700] We consider that in the context of the LBSPA the quesﬁon of the ultimate yield
of residences is a minor issue.  In any event, while we have added buffers — which
reduces yield significantly — and confirmed low density residential development in an
~ extended Upper Valley, we have found it appropriate there be more dwellings in other
piaces, for example the lower Awaruku Slopes, the increased height and density around
the village centre and the end of Ashley Avenue, and the North Vaughans Living Zone.

5.7.3 Roading
[701] The technical evidence for both NSCC and Landco found the proposed Beach
Road extension to be consistent with Plan Change Objective 9A.3.5 which seeks road

access to the Awaruku Ridge in a manner that affords a suitable degree of connectivity
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with the existing road network. However, as we have held in Part 2 (the Law) of this
decision, that is the wrong test. We should rather weigh this aspect of the structure
plans against setfled provisions in Chapters 17 and 12'% of the District Plan and the

. other statutory matters identified in this decision. We were not assisted by evidence on |
this aspect. The relevant structure plan Design Principle does not explicitly anticipate
Beach Road or any extension. The objective is e}ipressly concerned with avoiding,
remedying or mitigating adverse effects of transport “activity” on the natural and
physical environment and protecting the amenity value of open space while providing
for the enabling aspects of section S RMA. We are not certain that a major road on an
embankment across the Awarukn wetland and up the slopes of the Ridge involving
substantial fill, and at least one very large retaining structure in the case of the NSCC

_ 8P, sits comfortably with objective 12.3.1 of the District Plan, We had evidence from
residents on the values which they place on the natural resources concerned and some
‘te‘chm'cal evidence on the same matter; albeit less than for the Vaughans catchment. In

formulating the directions that follow we have also taken into account:

o That the development potential of the Awaruku Ridge is changed by this
Interim Decision. The consequential changes might impact on the
préposed road network and, in particular on the need for Beach Road
extension. , |

e There is now an upgraded traffic model available to help develop an
improved understanding of the preceding matters.

e Through a process of design refinement it may be possible to re-locate’
proposed roads on the Awaruku Ridge (without Beach Road extension) in a
manner that allows more direct express and local bus routes than the Exhibit
IC-9 options and to satisfactorily service potential passenger catchments'%%,

e The evidence that bus services might satisfactorily access Beach Road from

Ashley Avenue, Ian Sage Avenue and County Road. There may be other
options, possibly including an upgraded Glenvar Road.

Objective 12.3.1 and its policies. . - ‘
Based on the concepts in Mr I Clark’s evidence-in-chief Appendix B [Environment Court
document 43].
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. [702] We direct that in responding to this Interim Decision the parties, led by NSCC,
undertake appropriate-technical investigations, for example a SATURN model run, to
establish whether the revised land use pattern in' conjunction with refined Awaruku
Ridge proposed road(s) alignments are capable of providing suitable road and bus
“connections” to the affected part of the LBSP area without Beach Road extension.
NSCC is also to confirm the adequacy or otherwise of a s;ingle Vaughans Stream traffic
crossing, and to consult with the Ministry of Education to confirm that the Glenvar Road

Extension route is available

5.7.4  LBSP Area-Wide and General Maiters
{703] There are various other structure plan area-wide matters which we will dire_ct

should be provided for in an amended LBSP and plan change. These include:

(1) Stormwater Treatment Train — the plan éhange _is to include the more

' comprehensive stormwater freatment train proposed in the NSCC SP,
including the on-site stormwater mitigation provisions.

(2) Stream Protection Areas — consistent with the direction in point (1) above
we find that NSCC’s Type A and B Stormwater Protection Areas are to be
retained and the A/B line to be relocated to appropriately fit with the
amended urban footprint and zonings determined in this Decision.

(3) LPAs - We prefer the NSCC LPA categories and the areas mapped. We
find that the Lan&co method of identifying significant areas, features and
characteristics to be consistent with the relevant Tier 3 objectives and

policies'®

and design principles. Where we disagree with the Landco SP
is in its identification of the relevant areas, features and characteristics.
The NSCC LPA categories and mapping is to be refained and
supplemented with listings which more accurately describe the locations
and qualities of the mapped areas, and are consistent with the way the -
NSCC proxfiéions apply.

{4) Long Bay Practice Notes — We note that this is one example of a document
which is external to the City Plan but which is referred to in the Plan

and 17.5.6(9). . :
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Change 6 provisions, Counsel for NSCC are requested to confirm that the
incorporation of any such documents cbmplies with the RMA Schedule 1,
Part 3. _

(5) Provisions for staging of development may need to be reviewed given that
it is a crucial step in moving from the development concept to
implementation,

(6) Other Directions — To assist the parties we list here a number of other
directions which we have made in earlier parts of this decision:

{a) Control of sediment and area of earthworks — provigions are to
include the improved sediment conirol measures as proposed by Dr
Larcombe and to limit the area of earthworks exposed at any one time
to a maximum of 30 ha w1t]3m the whole of the LBSPA regardless of
area (refer to Part 3.0 of this decision); _

(b) Lizards — provision is to be made to trap and relocate any lizards
before works begin in accordance with an approved Environmental

Management Plan (refer to Part 3.0 of this decision). |

5.7.5 Suggestions about plan provisions to implement the strategy
[704] It is useful at this point to stand back and consider how much of Chapters 9A and
17B are required to implement the structure plan. For example, in Chapter 17B are the

following necessary? —

(1) three pages of Introduction;

(2) 13 Design Principles — given the structure plan is now to be formulated
largely on the basis of the principles in Chapter 17, specifically 17.5.5 and
17.5.6; _

(3) 1.5 pages of Issues — when the structure plan has (now) been formulated to
give effect to principles that reflect the Issues and Tier 3 Plan provisions;

(4) all new objectives.

Furtheér we note there is duplication in subject matter as between Chapters 9A and 17B

of the Yellow Book and consider that some rationalisation could occiir.
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[705] We ask, rhetorically, how many layers are required in a district plan? We

struggle. fo imagine the complexity of planning reports and matters to be taken into

account on a section 120 appeal if all of Plan Change 6 is retained. " In particular we

question whether any further objectives will be necessary beyond those in the Land Use -

Strategy to be finalised. There may, however, be something arising out of Council’s

Albany and/or Greenhithe structure plan experience which makes the material neéessa;‘y

for processing resource consent applications but it is not apparent to us.

5.8 Directions
[706] This decision is final in respect of:

M
@)
()
(4)

our findings of fact;

our statement of the law;

our predictions; and

our judgements as to the strategy (policies) to be followed — subject to any
necessary fine tuning of their wording to accofd with the spirit and intent

of this decision.

It is interim in all other respects because we have not made any judgement as to any

further implementing objectives (if necessary), subordinate policies or methods.

[707] Pursuant to section 293 of the RMA, the Court directs that the NSCC:;

(1)

2)

consult with Landco and the other parties and submit to the Court;

(a) a draft structure plan Land Use Strategy map giving effect to the
findings and judgements in this Interim Decision by 30 November
2008;

(b) = final version of the Land Use Strategy (17B.1.3) and the Land Use
Strategy map by 31 March 2009;

if agreement between the parties cannot be reached on the Land Use

Strategy and final Land: Use Strategy map, then leave is reserved to the

parties to refer any outstanding issues — including any issue about the

* functionality of the Strategy and implementing map = to the Court, so long
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as the issue does not attempt to breach the spirit and intent of this Interim
Decision;

(3) after completion of step (1) and, if necessary step (2), the NSCC is to
further consult with Landco and the other partics about amending the
balance of Plan Change 6 in accordance with:

(a) the spirit a;nd intent of this Interim Decision;

(b) the Land Use Strategy and Land Use Strategy map resolved under (1)
and (2) above;

(c) Part5 of this decision;

(4) if agreement cannot be reached under (3) leave is reserved to apply to the
Court for a hearing in respect of those matters;

(5) leave is granted to any party to apply for a conference in respect of
outstandingﬁissues with respect to ?he Upper Valley.

[708] Each party is advised that if it applies on the grounds of functionality for a little
‘give’ in the decision in one or more places, it will be expeqfed to provide (or reduce) at
least an equivalent quality and quantity of environmental compensation elsewhere. That
is because this Interim Decision represents our best endeavours to reach an appropﬁate
outcome. Any amendments should not significantly disturb the proporti'ons or weight

we have attributed to the various factors fo be considered.

Dated pt Adckland | & Tuly 2008

Bl N p [ﬁ
SaARR /Q L

R M Dunlop M P Oliver .

Environment Judge Environment Commissioner Environment Commissioner

Attachments:

A DKO07

B NSCC and Landco Structure Plan Maps (July 2007), Zoning Map with Proposed
Roads.
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